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nity of practice is developed, it is strengthened by overlapping relationships
between participants, activities, and worlds over a period of time.*’

For example, a novice in a 3-D world may only be tangentially in-
volved in an online community at the start. To gain knowledge, the new user
may consult manuals and ancillary chat rooms or message boards to leam
more about and to problem-solve through the different aspects or levels in
the world.”" Through continued engagement, the participant learns through
practice and interactions with in-world content and through greater connect-
edness with more experienced members participating in that virtual world.”
Eventually, the novice becomes a more experienced, knowledgeable mem-
ber of the community who may influence or shape its future through partici-
pation, interaction, and offering advice to both less and more experienced
members of the world.”

Overall, 3-D worlds provide fertile grounds for learning under these
various learning theories. Within the context of these virtual worlds, com-
mercial game developers expect and design for learning to take place in
order for that knowledge to be applied to in-world activities.”* In online
gaming and virtual realities, participant learning cycles generally follow
four basic steps: 1) gathering information through interaction; 2) analyzing
information and identifying relationships between interactive information;
3) problem-solving and making decisions about the information gathered;
and, 4) selecting options and taking action based upon the collected
knowledge and prior practice.”” Throughout this cycle, players must interact,
collaborate, strategize, and problem-solve to progress through the game or
proceed through the world.”® Although world developers never intended it,

laborative activity. It is stating the obvious that when people enjoy the social as-
pects of a task they tend to work better, but perhaps it is a little less obvious that
these informal socialisation skills can and should be encouraged in an academic
setting.

Hobbs et al., supra note 38, at § 2.1. See GEE, supra note 37, at 65 (pointing out the im-
portance of practice in leaming and retention of knowledge).

90. Hobbs et al., supra note 38, at 1 2.1; Quay, supra note 68, at 107-08; Wideman et
al., supra note 37, at 4-5.

91. Hobbs et al., supra note 38, at 19 3.1, 3.3, 4; Lim et al., supra note 37, at 212; Quay,
supra note 68, at 107—08; Wideman et al., supra note 37, at 4-5. See Almala, supra note 59.

92. GEE, supra note 37, at 65-68; Wideman et al., supra note 37, at 5.

93. Quay, supra note 68, at 107—08; Wideman et al., supra note 37, at 4-5.

94. Fabricatore, supra note 40, at Y 3.1-3.2. See supra note 81-89 and accompanying
text.

95. Fabricatore, supra note 40, at 1 3.1-3.2. See Lim, et al.,, supra note 37, at 217.
Similarly, Professor Lim and her colleagues assert that effective learning in online communi-
ties comes from curricular tasks or quests that “consist of information collection, interpreta-
tion and analysis, and personal reflection to foster critical thinking and metacognition.” /d.

96. Fabricatore, supra note 40, at 9 3.1-3.2; Lim et al., supra note 37, at 216—18.
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this iterative cycle tracks closely the key steps of collaborative methods of
dispute resolution, such as interest-based negotiation and mediation.”’

In a virtual world, participants must gather information through their
exploration of and experiences in-world, their interaction with other players
and in-world content and their consultation of play guides, discussion
boards, chat rooms, and other informational sources.”® Some information
may not be known or readily identifiable, and a player may need to use stra-
tegic thinking to determine how to find this information.*” Similarly, in pre-
paring for and participating in a real world negotiation or mediation, parties
must also collect information either through their personal experience or by
a review of relevant documentation.'” There may be information that is
missing because it is in the hands of another party or not recognized by ei-
ther party as important to their conflict. Once in the session, parties may
gather additional information through interactions with the other party, such
as party opening statements, discussions of disputed facts, and accumulation
of other relevant documents. ! :

Once information has been collected, then a party must analyze that in-
formation to determine its strategic relevance in accomplishing certain tasks
or quests to advance to the next level or to more fully participate in a virtual
world.'®? Players may take on multiple identities through avatars to examine
information from differing perspectives to determine its meaning and value
as to in-world tasks or quests.'® The player may also decide to form allianc-

97. See infra notes 98-116 and accompanying text. See also Sackin, supra note 22, at
26768 (author notes importance of mediation as “dominant method” of conflict resolution in
China).

98. See supra notes 88, 92—93 and accompanying text.

99. Fabricatore, supra note 40, at §9 3.2; Lim et al., supra note 37, at 214.

100. MARTIN A. FREY, ALTERNATIVE METHODS OF DISPUTE RESOLUTION 84 (2003);
PONTE & CAVENAGH, supra note 22, at 38, 54; LUCILLE M. PONTE & THOMAS D. CAVENAGH,
ALTERNATIVE DISPUTE RESOLUTION IN BUSINESS 62—63, 70—71 (1999).

101. FREY, supra note 100, at 84, 1553; PONTE & CAVENAGH, supra note 100, at
70-71,99.

102. GEE, supra note 37, at 78, 121; Facer et al., supra note 37, at 407; Wideman et al.,
supra note 37, at 1-2. See supra notes 92—93 and accompanying text.

103. CASTRONOVA, supra note 3, at 108—09; GEE, supra note 37, at 7, 49-50, 53—56, 122;
Balkin & Noveck, Introduction, in STATE OF PLAY, supra note 3, at 10; Almala, supra note
59; Wideman et al., supra note 37, at 3. Profs. Balkin and Noveck state,

A key feature of virtual worlds is their flexibility about identity: They allow
players to assume multiple identities and take on new social roles. Multiple iden-
tities and role playing are hardly unique to virtual worlds. Nevertheless, the
graphical representation of avatars is one of virtual worlds’ most salient charac-
teristics, and it creates a wide range of interesting problems about identity and
personal privacy. Virtual spaces encourage people to adopt new and multiple
identities, which are often very different from their real-world identity. The rules
of the space, controlled by the game gods, regulate what kinds of identities peo-
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es and collaborate with others in an effort to improve their comprehension
of key facts and in-world rules and norms as well as further their common
objectives.'™ In an actual negotiation or mediation, participants also need to
analyze information and determine its relevance in processing their dis-
pute.'” Parties will also have to consider another party’s interests, at times
putting themselves in another’s shoes, to test their understandings and anal-
yses of the issues.'® The parties will need to collaborate with each other
and/or with a third party neutral to generate options for achieving party in-
terests.'”” In multi-party disputes, parties may also decide to form alliances
with others to promote their understanding of key concerns and to advance
their interests. '®

Whether acting individually or in concert with others, the utilization of
problem-solving skills are fundamental to both leveling up or advancing in
online role-playing games'® as well as successfully concluding real world

ple can adopt, and whether they can keep their real-world identity hidden and
separate from their online identities.

STATE OF PLAY, supra note 3, at 10. See GEE, supra note 37, at 49-50 (discussing notions of
virtual, real world and projective identities in online role-playing games).

104. CASTRONOVA, supra note 3, at 114—15; GEE, supra note 37, at 37-38; MCGONIGAL,
supra note 2, at 13, 3B1; Beth Simone Noveck, Democracy-The Video Game, Virtual
Worlds and the Future of Collective Action, in STATE OF PLAY, supra note 3, at 2585 9.
Some experts contend that the collaboration found in online worlds and gaming can be uti-
lized to help solve a myriad of real world problems. MCGONIGAL, supra note 2, at 266-95;
Noveck, supra, at 276-79.

105. FREY, supra note 100, at 83-84, 152—-53; PONTE & CAVENAGH, supra note 100, at
62-63, 70-71.

106. FREY, supra note 100, at 86, 91, 152-53; PONTE & CAVENAGH, supra note 100, at
62—-63,70-71.

107. FREY, supra note 100, at 8689, 95, 153, PONTE & CAVENAGH, supra note 100, at
63,70, 73—74, 99.

108. See Alana Knaster, GREEN LEADERSHIP (UN)CONFERENCE: Resolving Con-
Alicts Over Climate Change Solutions: Making the Case for Mediation, 10 PEPP. DISP. RESOL.
L.J. 465, 469-71, 47980 (arguing for use of mediation in multi-party environmental dis-
putes where parties seek to reach consensus amongst varied interests and within existing
community or business relationships).

109. GEE, supra note 37, at 78, 187, MCGONIGAL, supra note 2, at 130-31; Facer et al.,
supra note 37, at 408; Hobbs et al., supra note 38, at Y 3.1, 3.3, 4; Wideman et al., supra
note 37, at 2, 3. See supra note 41 and accompanying text. Professor Wideman and his
peers indicate that

[t]o capture and hold player interest, games are now being created that engage
players in a wide range of potentially rewarding activities and challenges, requir-
ing them to actively investigate the game environment and apply different prob-
lem-solving strategies. Game play in genres such as role-playing, simulation,
and real-time strategy now calls on considerable in-situ learning and the applica-
tion of a range of cognitive and metacognitive skills. In addition, the increasingly
popular genre of multiplayer games require players to employ social learning
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negotiation and meditation sessions.''® Whether it is a team effort in a virtu-
al world or closing the gap between disputing interests, parties must weigh
their interests and objectives and decide strategically what their next steps
will be to accomplish their objectives.'"" Filtering various options through a
trial-and-error approach can be integral to finding strategies and outcomes
suitable for gamers carrying out in-world tasks''?> as well as for opposing
parties trying to resolve disputes in interest-based negotiation and mediation
conferences.

skills in support of collective problem solving, social negotiation, and distributed
learning.

Wideman et al., supra note 37, at +2 (footnote and citation omitted). See MCGONIGAL,
supra note 2, at 3631, 230-31, 309—10 (discussing various aspects of collaborative play
from team raids in World of Warcraft and cooperative fun in Castle Crashers to civic-minded
community efforts in Wikipedia and World Without Oil).

110. FREY, supra note 100, at 86-89, 153—54; PONTE & CAVENAGH, supra note 100, at
63, 73~74, 100—01.

111. Fabricatore, supra note 40, at 9 4. Professor Fabricatore indicates that strategic
thinking is at the heart of the decision-making stage in online environments.

In this stage, the player has already gathered and analyzed all the information
that she considers necessary to “make the next move”, has drawn all her conclu-
sions about the status of the virtual world, and consequently she faces the task of
deciding what to do. In this context, strategic thinking is very probably the most
important talent required. In videogames very few decisions are made based on
the certainty of their outcome, and usually the player decides based on her belief
of how the results of her course of action will affect her struggle to achieve the
goals of the game, and based on the resources available and needed to act. There-
fore, making decisions usually imply managing risks and resources, which in
turn stresses the importance of strategic thinking, and how the decision-making
stage is an ideal context to develop it. Additionally, decisions are never free: as
mentioned in the previous section, every game as [sic] rules, and whatever the
player wishes to do, she will always be subject to the rules. Therefore, known
rules are always considered as a fundamental element to make decisions. Fur-
thermore, unknown rules may be a good teacher to refine strategic thinking, once
the player analyzes a strategy that did not lead to the expected outcome, and de-
termines why and how the unknown rules (and eventually other unexpected
events) determined the failure of her strategy.

Fabricatore, supra note 40, at §3.2.

112. GEE, supra note 37, at 65, 217; Facer et al., supra note 37, at 407; Wideman et al.,
supra note 37, at 3. See supra note 76 and accompanying text. Professor Facer and her re-
search team found that especially in “massively multiplayer online games, players are fully
able to develop strategic and critical thinking [skills] . . . as part of a gaming community in
which the dominant pedagogic approaches consist of just-in-time learning, trial and error and
participation in activities with more knowledgeable others.” Facer et al., supra note 37, at
407. See supra notes 77 and accompanying text.
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Lastly, gamers must then choose their options and take action,'"” some-
times being successful in their strategies, other times failing and returning
back to a lower level by losing points or prestige they previously earned.'™
Immersive environments reward persistence in practicing skills over and
over until one achieves expertise.'”® Similarly, disputing parties may make
positive headway in a negotiation or mediation session applying certain
strategies. However, at other times their chosen strategies may cause set-
backs in the process or completely wipe out any common ground the parties
may have initially achieved. By continuing to persist in seeking out common
ground, disputing parties may be able to achieve consensus and settlement
in real world disputes.''s

The game designs of many immersive environments often track key
steps and skills needed for collaborative dispute resolution methods. Yet
with all of this emphasis on collaboration and strategic thinking, it is unfor-
tunate that few virtual worlds make any meaningful use of this game-based
learning or immersive technologies in handling conflicts between develop-
ers and participants.

III. DEVELOPER-PLAYER CONFLICTS AND ADVERSARIAL DISPUTE
RESOLUTION OPTIONS IN MAJOR VIRTUAL WORLDS

In immersive environments, End User Licensing Agreements (EULAs)
typically specify the rights and responsibilities of virtual world developers
and players in-world.'” These EULAs may be informally supplemented
through the development of in-world norms''® or superseded by real world
civil and criminal laws.'”” Normally, these agreements focus on the preser-
vation of intellectual property rights'?® and the maintenance of developer

113. Fabricatore, supra note 40, at § 4. See supra notes 92—93 and accompanying text.

114. See supra notes 92—-93 and accompanying text.

115. See supra notes 77, 87, 93 & 110 and accompanying text.

116. FREY, supra note 100, at 86-88; 100; PONTE & CAVENAGH, supra note 100, at 63,
70~74, 7677, 100—101.

117. CASTRONOVA, supra note 3, at 157; Fairfield, supra note 17, at 1022; Jankowich,
supra note 5, at 1, 2, 5, 9-12; Quinn, supra note 2, at 759, 772-74; Risch, supra note 17, at
2, 27-28. See supra note 17 and accompanying text.

118. CASTRONOVA, supra note 3, at 157; Risch, supra note 17, at 3, 16-12, 33~36. See
supra note 17 and accompanying text. The resolution of disputes between players, perhaps
with the assistance of a mediator, are generally not addressed in EULAs, but might occur
informally through in-world norms. See Schmitz, supra note 22, at 213 14 (author notes
development of “community courts™ to handle buyer-seller disputes on ¢Bay India).

119. See supra note 13 and accompanying text. Risch, supra note 17, at 42—43.

120. Fairfield, supra note 17, at 1018, 1022; Jankowich, supra note 5, at 79; Quinn,
supra note 2, at 759, 772-773, 780. Mr. Quinn notes that
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control over the continued operation of, and player behavior in, the immer-
sive environment.'’ World owners usually maintain a unilateral self-help
right to terminate individual participation for any or no reason at all.'*’ Be-
cause EULAs, like most online agreements, are clickwrap contracts of adhe-
sion, there are no opportunities for world residents or consumers to negoti-
ate any terms, including dispute resolution options.'> EULAs are routinely
criticized for being heavily weighted toward the protection of developer
rights and remedial options while offering little to no protection of partici-
pant rights. '

The universe of immersive environments is an ever-changing one. This
author chose forty-five immersive worlds with an effort to represent sites for
children, teens, and adults, as well as 3-D worlds with both gaming versus
social networking objectives.'? Each selected site was reviewed to identify:

The licensors of these virtual worlds, overwhelmingly American corporations,
have chosen to preemptively address all potential questions of virtual property or
general user rights of virtual worlds via adhesion contracts, commonly known as
clickwrap licenses. These license agreements are exhaustive and as aggressively
drafted as U.S. consumer contract law allows. They usually require the licensee
to disclaim all potential property rights and the right to sue. Additionally, the
agreements grant absolute authority over the licensee's ability to access the world
and control virtual assets to the licensor. This structure effectively installs anoth-
er level of alternative dispute resolution prior to arbitration. These agreements
constitute an extremely contractarian approach to the online Wild West.

Quinn, supra note 2, at 759.

121. Fairfield, supra note 17, at 1023-24; Jankowich, supra note 5, at 712; Quinn,
supra note 2, at 759, 773, 780. Mr. Jankowich noted that “[t]ension permeates the governing
agreements because virtual worlds are controlled by authoritarian proprietors and are popu-
lated by crowds of participants who seek unscripted interaction.” Jankowich, supra note 5, at
7. See Quinn, supra note 2, at 759.

122. Fairfield, supra note 17, at 1023; Jankowich, supra note 5, at 18-20, 43—48; Quinn,
supranote 2, at 759, 773, 780. See infra Table 1.

123. Fairfield, supra note 17, at 1022; Jankowich, supra note 5, at 7, 49-50. Many users
do not read these agreements because of their complex legalese and inability to make any
changes to these virtual world agreements. Jankowich, supra note 5, at 49-50. The contin u-
ing standardization of terms of service in virtual worlds means that participants who few
alternative options to oppressive EULAs. Id.

124. See generally Fairfield, supra note 17, at 1018-24, 1063—68 (asserting that “game
gods” claim too much control in virtual worlds and should be viewed as similar to telephone
companies under minimalist common carriage framework); Jankowich, supra note 5, 754
(criticizing various aspects of EULAs as oppressive and one-sided form of government in
virtual environments); Quinn, supra note 2, at 780-89 (calling for application of European
Union’s approach to consumer contracts which provides broader protections from unfair
terms in contracts of adhesion); see also Annalee Newitz, Dangerous Terms: A User's Guide
to EULA4s, ELECTRONIC FRONTIER FOUNDATION (Feb. 17, 2005),
http://www eff.org/wp/dangerous-terms-users-guide-eulas.

125. See infra Table 1 . Only currently active sites as of November 4, 2011 were consid-
ered. Sites that were only in beta form were excluded.
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(1) whether or not the terms of service permitted owners to terminate play-
ers unilaterally, regardless of the continued existence of the immersive envi-
ronment; (2) whether the terms of service included any clause about the
resolution of disputes between the site’s owner and participants; (3) what
dispute resolution processes are identified for player-developer disputes; and
(4) what choice of law was mandated in the terms of service.'* Although
many 3-D virtual environments are located in the United States, sites with
national bases outside the United States were considered as well because
many expressly target English-speaking users.'?’

Although game-based learning promotes collaboration, few worlds ev-
er leverage their 3-D capabilities or their players’ collaborative skills in or-
der to cooperatively resolve in-world disputes. When disputes arise between
developers and end-users, most immersive worlds still look to adversarial
processes in the real world to resolve these conflicts . A majority of the se-
lected sites require the use of traditional world courts in the developer’s
home country or home state without any reliance on immersive technolo-
gies. Nearly all of the immersive worlds considered retained a unilateral
right to terminate participants for any or no reason.'?®

Those sites that do not demand litigation often select adversarial arbi-
tration methods. Depending upon the site, these arbitrations may be in-
person, by telephone or other non-appearance-based methods, such as e-mail
or written submissions.'” Some sites opting for arbitration before the Amer-
ican Arbitration Association (AAA) required the use of its commercial
rules,*® while others allowed for the use of its consumer rules,'>! which are
better-suited for typical players or end-users. Despite the technological
complexity of these sites, most 3-D worlds did not typically include hyper-
links, video clips, or podcasts to educate or more fully inform the public

126. See infra Table 1.

127. Id.

128. Id

129. Id.

130. See, e.g., Aion, NCSOFT, http://us.ncsoft.com/en/legal/user-agreements/ (last visited
Dec. 28, 2011) (terms of use website of fantasy-based 3-D game); City of Heroes User
Agreement, NCsOFT, http://us.ncsoft.com/en/legal/user-agreements/city-of-heroes-user-
agreement.html (last visited Dec. 28, 2011) (terms of use website of superhero-based 3-D
game from NCsoft Games).

131. See, e.g., Dark Age of Camelot, ELECTRONIC ARTS,
http://tos.ea.com/legalapp/ WEBTERMS/US/en/PCl#isectiond (last visited Dec. 28, 2011)
(terms of use website of medieval sword and sorcery 3-D game from Electronic Arts); The
Sims 3, ELECTRONIC ARTS, http://tos.ea.comv/legalapp/ WEBTERMS/US/en/PC/#section20
(last visited Dec. 28, 2011) (terms of use website of suburban life skills gaming environment
from Electronic Arts).
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about arbitration processes. In some instances, sites did provide a link to the
American Arbitration Association with little further direction."?

Several sites made limited use of informal negotiation, such as requir-
ing a party to negotiate with a developer’s law department or customer ser-
vice before filing a claim for arbitration."* However, these sites do not indi-
cate how this method will proceed or provide any explanatory information
to users. In addition, it is difficult to see how facts will be independently
determined or verified"** or how a typical consumer will fare without ade-
quate negotiation, training, or experience against more seasoned customer
service or legal staff.’® While online mediation might help the parties to
more objectively determine facts and even the playing field between partici-
pants and developers, none of the reviewed immersive sites identified medi-
ation as a dispute resolution option.'**

These 3-D worlds are nearly uniform in seeking to outsource their ad-
versarial conflict resolution mechanisms to entities outside of the immersive
environment; primarily the courts and arbitration services providers.'>’ Even
in those virtual worlds that utilize informal negotiation, parties are directed
to the company’s law firm or customer service organization outside of the
immersive realm.'® Only one immersive world indicated an opportunity to

132. See, e.g., The Sims 3, supra note 127; Battle.Net Terms of Use, BLIZZARD
ENTERTAINMENT, http://us.blizzard.com/en-us/company/about/termsofuse.html (last updated
June, 7 2012) (terms of use website for 3-D game of mythical battles and cooperative group
raids).

133. See, e.g., Aion, NCSOFT, http://us.ncsoft.com/en/legal/user-agreements/ (last visited
Dec. 28, 2011) (terms of use website of fantasy-based 3-D game); City of Heroes User
Agreement, NCsoFT, http://us.ncsoft.com/en/legal/user-agreements/city-of-heroes-user-
agreement.htinl (last visited Dec. 28, 2011) (terms of use website of superhero-based 3-D
game from NCsoft Games); Dark Age of Camelot,
http://tos.ea.com/legalapp/ WEBTERMS/US/en/PC/#section9 (last visited Dec. 28, 2011)
(terms of use website of medieval sword and sorcery 3-D game from Electronic Arts); Legal:
Terms of Service, SoNY ONLINE ENTERTAINMENT,
http://www.soe.com/en_US/termsofservice.vm?theme=freerealms (last visited Dec. 28, 2011)
(terms of use website for free 3-D fantasy website of Sony Online Entertainment).

134. See Risch, supranote 17, at 36—37.

135. PONTE & CAVENAGH, supra note 22, at 39; PONTE & CAVENAGH, supra note 100, at
63—64; Schmitz, supra note 22, at 202-03; Fred Galves, Virtual Justice As Reality: Making
the Resolution of E-Commerce Disputes More Convenient, Legitimate, Efficient, and Secure,
2009 U.ILL. J.L. TECH. & PoL'y 1, 44~45 (2009).

136. See infra Table 1.

137. Id.

138. See, eg., Aion User Agreement, NCSOFT, http://us.ncsoft.conven/legal/user-
agreements/aion-user-agreement.html (last visited Dec. 29, 2011) (thirty-day negotiation
period with customer service before arbitration may be sought); City of Heroes User Agree-
ment, NCSOFT, http:/fus.ncsoft.com/en/legal/user-agreements/city-of-heroes-user-
agreement.html (last visited Dec. 29, 2011) (thirty-day negotiation period with legal depart-
ment which process owner may extend to ninety days before arbitration may be sought);
Everquest Terms of Service, SoNY ONLINE ENTERTAINMENT,



736 UALR LAW REVIEW [Vol. 34

resolve disputes through an in-world adversarial process, Active Worlds.'”
Its terms of service refer to mandatory arbitration either in Boston, Massa-
chusetts, at the AAA offices, or before the Active Worlds Tribunal.'* How-
ever, the Active Worlds site offers no further public explanation or infor-
mation about the procedures utilized in this immersive tribunal."*'

IV. PROPOSAL FOR GREATER USE AND INTEGRATION OF IDR PROCESSES
INTO DEVELOPER-PARTICIPANT DISPUTES

The results of Table 1 make it clear that most virtual world sites are ei-
ther unwilling or unable to utilize IDR involving collaborative or facilitative
dispute resolution methods. Part of this reluctance may stem from concerns
about the time and costs involved in developing, operating, and maintaining
in-world dispute resolution processes.'* Other sites may be concerned about
detracting from their fantasy or role-playing environments with real world
problems." Many sites may simply prefer to rely upon courts to set prece-
dent in their conflicts in hopes of supporting their legal position.'* The costs
of court and arbitration proceedings and travel to distant states or nations
may also be a way for some virtual worlds to deter small-dollar claims by
consumers from ever being brought.'*

Regardless of the reason, it is obvious that facilitative dispute processes
are largely nonexistent to resolve owner-player disputes in virtual environ-
ments.'* The emphasis has been on adversarial processes that may only
serve to further alienate disgruntled users from developers and to harm these
continuing commercial relationships.'*’ One important step forward would
be to offer and promote in-world mediation services'*® that draw upon users’

http://www.soe.com/en/termsofservice.vm (last visited Dec. 29, 2011) (thirty-day negotiation
period with legal department before arbitration may be sought or alternatively seek resolution
through customer service).

139. Downloading the Active Worlds Educational Universe, ACTIVE WORLDS,
http://www.activeworlds.com/edu/awedu_download.asp (last visited Dec. 28, 2011) (availa-
ble in dialog box during download process) (terms of use for 3-D social networking website)
(requiring software installation prior to viewing).

140. Id.

141. Despite e-mail attempts, Active Worlds did not respond to request for information
about its tribunal and hyperlinks to its rules or procedures were not found.

142. See PONTE & CAVENAGH, supra note 22, at 120, 12226, 131; Risch, supra note 17,
at 36-37.

143. See Risch, supra note 17, at 42-43; see supra note 17 and accompanying text.

144. See PONTE & CAVENAGH, supra note 22, at 186—87.

145. See id. at 8; Galves, supra note 135, at 32-3 4, 43-44; Risch, supra note 17, at 3,
36-37.

146. See infra Table 1.

147. See PONTE & CAVENAGH, supra note 22, at 24-25; Galves, supra note 135, at 40—41.

148. See PONTE & CAVENAGH, supra note 22, at 2122, Table 2-1.
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collaborative and strategic skills garnered from game-based learning in vir-
tual worlds. These virtual worlds could hyperlink to sites or offer video clips
or podcasts explaining the mediation process.'¥

Most end-users have little experience with or knowledge of collabora-
tive dispute resolution methods. Therefore, any impetus to use facilitative
processes in IDR will need to come from existing dispute resolution provid-
ers. Currently, most dispute resolution professionals and organizations seem
to be sitting passively on the sidelines of 3-D virtual worlds."® Yet organi-
zations such as the AAA'"' or the Better Business Bureau Online'** have
tremendous experience mediating disputes between consumers and busi-
nesses. In many instances, they already possess connections with a broad
range of industries, including virtual worlds. These types of entities have
professional administrative staff, lists of experienced mediators, and estab-
lished rules of procedure that have been tested for years. Rather than rest on
traditional approaches, dispute resolution providers need to reach out to a
new generation and to recognize the natural synergies between their services
and the skills and abilities learned in immersive environments. These organ-
izations could work with virtual worlds to develop in-world dispute resolu-
tion centers that have often been suggested but seldom carried out in full
measure. These organizations could also provide opportunities for members
of the public to learn about and practice facilitative dispute resolution pro-

149. See Bragg v. Linden Research, Inc., 487 F. Supp. 2d 593, 607 (E.D. Pa. 2007) (court
found dispute resolution clause unconscionable and indicated that virtual world owner should
provide hyperlink in terms of service to rules and costs of arbitration).

150. Currently, a European Union project called VirtuaLife is working on creating a
dispute resolution platform for virtual worlds using mediation. VIRTUALIFE, http://www.ict-
virtuallife.eu (last visited Dec. 30, 2011) (official site of VirtuaLife project). The online pro-
cess is largely a text-based mediation mechanism at this stage. See YouTube Video: Online
Dispute Resolution System in the VirtualLife, YOUTUBE.COM,
http://www.youtube.com/watch?v=djm80eUL4Sg (last visited Sept. 15,2011).

151. See AMERICAN ARBITRATION ASSOCIATION, http://www.adr.org_(last visited Dec. 30,
2011) (official website of American Arbitration Association).

152. See Welcome to BBBOnLine, BETTER BUSINESS BUREAU, http://www.bbb.org/online
(last visited Dec. 30, 2011) (official website of Better Business Bureau). The BBBOnLine
offers a trustmark for online businesses in compliance with its code of responsible conduct.
BBB  Accredited Business Seal for the Web, BETTER BUSINESS BUREAU,
http://www.bbb.org/us/bbb-online-business/ (last visited Jan. 10, 2012). Under its program, a
participating e-business must agree to utilize the BBB’s conflict resolution programs which
involve informal hearings before volunteer hearing officers or binding arbitration under the
BBB Rules of Arbitration. Dispute Resolution, BBBONLINE,
http://www.bbb.org/us/Business-Dispute-Resolutior/ (last visited Jan. 10, 2012). E-
businesses may choose dispute resolution providers outside the BBB provided that the pro-
cess meets BBB’s mandates on party assent, transparency, fairness, and impartiality. /d.; see
Lucille M. Ponte, Boosting Consumer Confidence in E-Business: Recommendations for Es-
tablishing Fair and Effective Dispute Resolution Programs for B2C Online Transactions, 12
ALB.L.J. ScI. & TECH. 441, 461-64 (2002).
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cesses in immersive environments. While game-based learning has laid the
foundation for collaborative skills and strategic thinking, these providers
could breathe life into IDR processes by setting up shop in virtual worlds or
allowing developers and participants in the avatar form to handle their dis-
putes using immersive technologies on their sites.

Some commentators might wonder why simply using telephone, online
video conferencing, e-mails, or other non-appearance-based adversarial pro-
ceedings'> are not sufficient to handle these in-world conflicts. Three key
reasons exist for supporting facilitative IDR processes to resolve in-world
disputes. First, unlike other forms of interaction, research shows that virtual
worlds promote collaboration, creativity, role-playing, and strategic deci-
sion-making.'** As discussed earlier, immersive environments develop skills
essential to effective facilitative dispute resolution methods.'” Further, the
use of an avatar-mediator will help to level the playing field between devel-
oper and player, to more objectively determine the relevant facts and to aid
the parties in exploring options and fashioning mutually acceptable out-
comes."*® This approach may also allow for community norms to develop
around collaboration and strategic thinking to improve overall community
life and cooperative norms in the virtual world.'”” Through fair and effective
dispute resolution programs, developers may also end up improving overall
customer satisfaction and maintain greater player loyalty to their 3-D
sites.'*®

Second, any formal dispute resolution process would be alien to many
users of virtual worlds and experienced parties, such as a developer’s cus-
tomer service personnel or legal representatives, would have a clear unfair
advantage over the average consumer.'” The anonymity of the avatar and
the screen of technology may help some participants to more candidly par-
ticipate in the process than if they had to expose their own identities or be
subjected to personal scrutiny.'® Whether it is an informal negotiation or a

153. See supra note 22 and accompanying text.

154. See Part 11, supra and accompanying text.

155. See supra notes 94—116 and accompanying text.

156. See PONTE & CAVENAGH, supra note 22, at 62—65.

157. See supra notes 104 & 118 and accompanying text.

158. See BBB Accredited Business Seal for the Web, BETTER BUSINESS BUREAU,
http://www.bbb.org/us/bbb-online-business/ (last visited Jan. 10, 2012); Ponte, supra note
152, at 472 & n.102.

159. See supra notes 133, 135 & 138 and accompanying text.

160. See PONTE & CAVENAGH, supra note 22, at 24-25; Galves, supra note 135, at 44—45;
Schmitz, supra note 22, at 203-04 . Professor Schmitz stated that computer-mediated com-
munications

may create comfort and empowerment benefits for consumers by providing a
sense of anonymity and allowing them to submit and respond to evidence and
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full-blown adversarial process, laypeople may feel more at ease behind the
masks of their avatar and less comfortable in processes grounded in direct
conflict engagement.'®' The IDR process may move forward more smoothly
if an individual’s lack of confidence or self-consciousness about conflict is
reduced or alleviated in the immersive proceeding.'®

Third, the use of 3-D technologies is more likely to heighten party en-
gagement in the conflict resolution process than flat two-dimensional (2-D)
approaches.'®® Typical 2-D communication methods in prior ODR use, such

testimonies from the comfort of their computers. . . . Some individuals become
more defensive, adversarial, and even offensive when they are F2F with oppo-
nents. Defensive posturing can lead parties' discussions off-course and dilute the
substance of case presentations. . . . Privacy and anonymity may also lead parties
to be more forthright and truthful in their statements. Although it seems that ano-
nymity would prompt dishonesty, it actually may create a space for comfortable
but contained communications. (footnotes omitted).

Schmitz, supra note 22, at 203—-04. :
161. See supra note 160 and accompanying text. Professor Galves notes that using an
online dispute resolution (ODR) process

allows consumers to interact in an environment with which they are familiar and
comfortable—the Internet. Traditional courtrooms and conference rooms of me-
diators and arbitrators involve legal formalities and an "us versus them" envi-
ronment that often intimidates parties involved in a dispute. Additionally, many
e-commerce consumers have far less experience in dealing with attorneys and the
process of litigation or ADR than their counterparts who might be institutional
sellers from large companies. . . . Placing the parties in a comfortable and famil-
iar forum tends to allow for a faster and more relaxed resolution of the dispute
that is focused on the merits. . . .

ODR also avoids the common problem of party confrontations that are inherent
in traditional courtrooms and ADR conference rooms. Parties do not have the
opportunity to look into each other's eyes and try to intimidate one another, or
force each other into submission with their obvious attributes of wealth, or have
lawyers cross-examine the parties in a confrontational manner. Rather, the only
thing being considered in ODR are the merits of the dispute . . . The dispute is
stripped down to the essence of the parties' interests and positions.

Galves, supra note 135 at 4445 (footnotes omitted).
162. See supra notes 159—60 and accompanying text.
163. Fairfield, supra note 3, at 1021. Professor Fairfield stated that

From a two-dimensional interface, virtual worlds provide a three-dimensional
context. Humans instinctively think in three dimensions, and this new context
“has proven extremely attractive to millions of players worldwide. Yet despite the
widespread adoption of virtual world technology, legal analysis of the issues
arising in virtual worlds is still in its early stages.

1d.; see supra note 64 and accompanying text.
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as e-mail, automated software programs, or video conferencing,'® never

effectively captured or maintained public interest in these systems.'® Game-
based learning has shown that participants are more likely to persist in tasks
and remain engrossed if high quality interfaces, graphics and sounds create
an immersive sensory experience.'®® Participants in these virtual environ-
ments have come to expect these quality immersive experiences,'”’ which
could be replicated within the contours of the game through a 3-D dispute
resolution center or processes or by dispute resolution providers on their
own sites.

As more and more individuals gain collaborative and strategic abilities
in 3-D worlds,'® it would be unfortunate to see those skills ignored aside
once a conflict arises between an end-user and a developer. With millions
already inhabiting virtual worlds and millions more expected to do so in
coming years, the skills and technological foundation for IDR has already
being laid in 3-D immersive games and social networking sites and hold the
promise for future experimentation and development in the conflict resolu-
tion field. It is up to forward-thinking dispute resolution providers and pro-
fessionals to recognize the natural connections between their facilitative
services and the collaborative skills and strategic thinking abilities learned
in immersive environments every day. A new digital generation continues to
live, learn, and collaborate in virtual worlds. While ODR processes never
truly won meaningful public support, IDR could effectively bring together
3-D immersive technologies with facilitative dispute resolution skills. With
proper support from and planning by conflict resolution professionals and
organizations, immersive dispute resolution can become the next major evo-
lution of dispute resolution in the coming decades.

164. See supra note 22 and accompanying text; see generally PONTE & CAVENAGH, supra
note 22, at 144-50 (authors spell out main issues that must be resolved in order to improve
public awareness and use of online dispute resolution).

165. Schmitz, supra note 22, at 216; Sackin, supra note 22, at 258. See generally PONTE
& CAVENAGH, supra note 22, at 144-50 (authors spell out main issues that must be resolved
in order to improve public awareness and use of online dispute resolution); see supra note 22
and accompanying text.

166. See supra note 64 and accompanying text.

167. Facer et al., supra note 37, at 404; see Susan N. Exon, The Next Generation of
Online Dispute Resolution: The Significance of Holography to Enhance and Transform Dis-
pute Resolution, 12 CARDOZO J. CONFLICT RESOL. 19, 20, 38-42 (2010) (calling for use of 3-
D holograms in International Cybercourt Central).

168. Fairfield, supra note 17, at 1021. Professor Fairfield indicated that 3-D virtual
worlds “may become the next iteration of Internet technology.” Id. See supra note 165 and
accompanying text.
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Table 1: Nature of Dispute Resolution (DR) Clauses in Forty-Five

Imersive Environments**

(as of Nov. 4, 2011 - listed alphabetically)

Immersive
Environment . Litigation
(Game 1:10 Owner- Umla.tera.l . Binding and/or
y ayer DR Termination Negotiation Lo .
Developer’s Clause Clause Arbitration Choice of
National Law
Base)
State court of
MI or pro-
3D Planets vingial court
v of Ontario,
(US/Canada) Canada; MI
or Ontario
law
Mandatory;
AAA in
Active Boston, MA
Worlds (US) v or Active
Worlds Tri-
bunal
Voluntary,
AAA com-
Informal mercial “fleS; L
negotiation inUS by in- | If arbitration
Aion (South required 30 person, not elected
Korea) J days before online, or then pouns of
filing for telephone; Austin, TX;
arbitration 9utsnde us, TX law
in Austin,
TX; no class
actions
J
Has clause
Avination but QOes not Lav.vs of .
(UK) specify any United King-
DR method dom
only choice
of law
Mandatory;
Claims < Claims >
$10,000: $10,000;
nonappear- courts in city
3}%‘; Mars J ance-based; and county of
AAA under San Francis-
consumer co, CA; CA
rules; by law

telephone,
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online or
writing
State or fed-
Call of Duty eral courts of
- MW 3 (US) ) LA county,
CA
Provincial
Chit Chat court in Mon-
City v treal, Québec,
(Canada) Canada; laws
of Québec
Informal
negotiation Mandatory;
required 30 AAA com-
City of days before mercial rules;
Heroes J filing for in-person in
(South arbitration; Austin, TX,
Korea) owner may online or
extend pro- telephone; no
cessup to 90 | class actions
days
State or fed-
Club Penguin N ;;Izln‘;::tlt:; of
(Us) NY: NY &
US law
Mandatory;
AAA con-
sumer rules;
Informal by t'elephone,
L online or
negotiation writing;
Dark Age of N required 30 exclu de:s
Camelot (US) days before .
: residents of
ﬁl".lg fgr Quebec,
arbitration Russia, Swit-
zerland and
EU from
arbitration
Immersive
Environment No Owner- Unilateral o Litigation
(Game Pl DR Terminati Negotiati Binding and/or
Developer’s Clayer ermination cgotiation Arbitration Choice of
National ause Clause Law
Base)
only indicates
Dragon Qath N DMCA/IP
(China) notices by e-
mail to cus-
tomer service
Dream of J Voluntary; Courts of
Mirror Claims < Santa Clara
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Online (US) $10,000: county, CA;
nonappear- CA law;
ance-based; $1,000 penal-
by telephone, | ty for im~
online or proper filings
writing
EntropiaUniv Courts and
erse laws of Swe-
_(Sweden) den
Eve Online v Laws of
(Iceland) Iceland
:::fgf)ortrgfgon State or fed-
Everquest I11 required 30 gral cqurts of
an Diego
Us) days bt':f'ore county, CA;
ﬁ]lng litiga-~ CA law
tion
Fantasy N
Westward Players must Players must
observe laws
Journey observe laws of China
(China) of China
State or fed-
Final Fantasy eral courts of
XI (Japan) LA county,
CA; CA law
Inforrpa! State or fed-
nego’tlatlon eral courts of
Free Realms required 30 S -
an Diego
(us) days before .
filing litiga- county, CA;
Hing Ltlg; CA law
tion
State or fed-
FusionFall eral courts of
us) Atlanta, GA;
GA law
State or fed-
. . eral courts in
g?g; Online Santa Clara
county, CA;
CA law
State or fed-
Guild Wars eral courts of
(South Travis coun-
Korea) ty, TX; TX
law
No terms of
HiPiHi «! use link and
(China) No terms of no choice-of-
use link law clause
State or fed-
IMVU (US) eral courts in
CA; CA law
InWorldz N First US law,
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us) second CA
law
State or fed-
J eral courts of
Kaneva (US) Fulton coun-
ty, GA; GA
law
Immersive
Environment . Litigation
(Game 11;11‘; 2:\,11;(}:{- g::rl):it;rl?ilon Negotiation Binding and/or
Developer’s Clai,lse Clause Arbitration Choice of
National Law
Base)
Legend of State or fed-
Mir 111 \/ eral courts of
(South King county,
Korea) WA; WA law
State or fed-
Lineage I N eral courts of
(South Travis coun-
Korea) ty, TX; TX
law
Moove N N No choice of
(Germany) law clause
Courts of
Mu Online V Santa Clara
us) county, CA;
CA law
Nickelodeon Federal and
Virtual state courts,
v state and
Worlds/3-D county of
Games (US) New York.
State or fed-
N eral court in
Onverse (US) Maricopa
County, AZ;
AZ law
J
\g‘;r.ld notices by e-
(China) mail to cus-
tomer service
Ragnarok
Online 2 V Courts and
(South laws of US
Korea)
Runescape ) Courts of
UK; English
(UK) law
Second Life N Voluntary; Courts in city
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{us) Claims < and county of
$10,000: San Francis-
nonappear- co, CA; CA
ance-based; law
by telephone,
online or
writing
Mandatory;
AAA con-
sumer rules;
Informal by t‘elephone,
.. online or
negotiation writing;
Sims 3 (US) v required 30} ) 1des
days before . £
filing for residents o
arbitration Queb‘ec, .
Russia, Swit-
zerland and
EU from
arbitration
Smeet v Laws of
(Germany) Germany
Star Wars Inforrpa! State or fed-
(Clone Wars negotiation
. eral courts of
Adventures v required 30 San Die
& Old days before coun %‘2
Republic) filing litiga- ooy 1o A
(US) tion
English
Tian Long Ba courts; laws
Bu (China) of England
and Wales
State or fed-
eral courts of
;l'[?g;ltown v Manbhattan,
NY; NY &
US law
Immersive
Environment No Owner- Unilateral o Litigation
(Game - . Binding and/or
s Player DR Termination | Negotiation . .
Developer’s Arbitration Choice of
. Clause Clause
National Law
Base)
Inconsistent Courts and
clause — tribunals
exclusive use | located in
Utherverse v of online Vancouver,
(UK) dispute reso- | British Co-
lution forum lumbia, Can-
and exclu- ada; laws of
sively British Co-
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through lumbia
EU members
— courts and
law of Eng-
land; US
Ultima V members —
Online (US) federal or
state court of
Northern
District of
CA; CA law
State or fed-
J eral courts of
vSide San Francis-
co county,
CA; CA law
Mandatory;
AAA con-
sumer rules;
by telephone,
Informal online, writ-
negotiation ing, or in-
xg;ga(;tf v required 30 person- us
(US) days before residents —
filing for any conven-
arbitration ient loca-
tions; non-US
residents —
County of
LA, CA
State or fed-
Whyville v eral courts of
(Us) LA county,
CA; CA law
** Listing of immersive environments compiled from review of the following
sources: EDWARD CASTRONOVA, SYNTHETIC WORLDS: THE BUSINESS AND

CULTURE OF ONLINE GAMES 53, Table 1 (2005); Oliver Chiang, Top Moneymaking
Online Games of 2009, FORBES, June 10, 2010,
http://www.forbes.com/sites/velocity/ 2010/06/10/ top-moneymaking-online-games-
0f-2009/ (last visited Nov. 4, 2011); Nadia Oxford, Top 10 Virtual Online Worlds
for Kids, GAME THEORY ONLINE, Apr. 12, 2011,
http://gametheoryonline.com/2011/04/12/online-games-mmo-virtual-kids/
(last visited Nov. 4, 2011); Top 5, Best video games of 2010, CNET TV Broadcast,
Dec, 13, 2010, available at http://cnettv.cnet.com/best-video-games-2010/9742-
1_53-50097336.htm! (last visited Nov. 4, 2011); Top Ten MMORPG Games (n.d.),
THE-TOP-TENS.COM, http://www.the-top-tens.com/lists/top-ten-mmorpg-games.asp
(last visited Nov. 4, 2011); 3D Virtual Worlds, 3DCHATLINKS.COM,
http://www.3dchatlinks.com/3D_Virtual_Worlds/ (last visited Dec. 29, 2011).



