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place, or it would be forever barred and terminated.'®® This
section was again amended in 2007 to insert two exceptions:
(1) fraud or (2) failure to strictly comply with the provisions
of the Act, including the provisions that require a bank,
savings and loan, or mortgage company to bring the
foreclosure.!”

Additionally, the Act states that no claims or defenses
in subsection 18-50-116(d)(2)(B), of whatever sort, may be
asserted against a subsequent bona-fide purchaser.””’ In
other words, the statute makes a 100% guarantee to a
bona-fide purchaser; no defect will render the foreclosure
void if a bona-fide purchaser holds title. Thus, the statute
provides the greatest possible protection for bona-fide
purchasers. Although Arkansas is not alone in having this
statutory provision,'”? Professors Grant Nelson and Dale
Whitman characterize it as “breathtakingly broad” and
note that it would apply in cases where a mortgage was
forged or where the mortgagor had never defaulted.!” It
would seem, as they say, “fundamentally unfair” for the
statute to apply in conditions like these.!™

The rights of a bona-fide purchaser who purchased
after a statutory foreclosure where the foreclosure was
brought by mortgagees and beneficiaries arguably excluded
by section 18-50-117 is the subject of a current lawsuit.!”® In
2010, Johnathan and Lydia Dial bought foreclosed property
in North Little Rock from Deutsche Bank National Trust
Co., acting as Trustee for Morgan Stanley ABS Capital I
Inc. Trust 2006-HE3 (a mortgage securitization trust).!”
Deutsche Bank conveyed the property to the Dials with a
deed titled “Special Warranty Deed” that stated, in
relevant part, “the Grantor hereby binds itself to warrant

169. Act 983, 1999 Ark. Acts 3642, 3650 (codified at ARK. CODE ANN. § 18-
50-116(d)(2)(B) (Supp. 2011)).

170. Act 721, 2007 Ark. Acts 3750, 3752 (codified at ARK. CODE ANN. § 18-
50-116(d)(2)(B)(i)-(ii)).

171. ARK.CODE ANN. § 18-50-116(d)(2)(C)(i) (Supp. 2011).

172. At least thirteen other states have similar statutes. NELSON & WHITMAN,
supranote 9, § 7.21 n.101.

173. 1d. §7.21.

174. Id.

175. Dial v. Deutsche Bank Nat’l Trust Co., No. 4:12CV00180 JLLH, 2012 WL
4472254, at *1 (E.D. Ark. Sept. 26, 2012).

176. Id.
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and defend the title as against all acts of the Grantor herein
and no other.”!”” After the first Johnson decision, the Dials
sued Deutsche Bank and the Mortons, the couple whose
home had been foreclosed, in a potential class-action suit
on behalf of all other bona-fide purchasers of foreclosed
property, asking for declarations that the mortgagee’s deed
and the special warranty deed were void, that the Mortons’
title was paramount, and that Deutsche Bank had breached
the covenant of seisin.'”

The Dials asked for nominal damages, specific
performance of the covenant of seisin, and costs and
attorney’s fees."” Deutsche Bank removed the case to
federal court, but because the Mortons were Arkansas
citizens, the District Court for the Eastern District of
Arkansas granted the Dials’ motion for remand back to
state court.’® Currently, the case is pending in Pulaski
County Circuit Court. By also suing on the warranty deed,
it would seem that the Dials could win either way. Either
the Dials are bona-fide purchasers and their title is not void
under the Statutory Foreclosure Act, or, if the title is void
and the deed contained a covenant of title that was
breached, they could recover for breach of covenant of
title.!8!

VI. NEW PROCEDURAL SAFEGUARDS FOR
STATUTORY FORECLOSURE

As the national real estate bubble crashed in 2008 and
a wave of foreclosures swept the United States,!® abuses of
the  foreclosure  process increased  accordingly.

177. First Amended and Substituted Complaint, supra note 157, at Exhibit C
(Special Warranty Deed).

178. Dial, 2012 WL 4472254, at *1.

179. Id.

180. Id. at *1, *4,

181. See generally Lynn Foster & J. Cliff McKinney, II, Deed Covenanis of
Title and the Preparation of Deeds: Theory, Law, and Practice in Arkansas, 34 U.
ARK. LITTLE ROCK L. REV. 53 (2011).

182. See, e.g., Press Release, RealtyTrac.com, Record 2.9 Million U.S.
Properties Receive Foreclosure Filings in 2010 Despite 30-Month Low in December
(Jan. 12, 2011), available at http://www.realtytrac.com/content/press-releases/record-
29-million-us-properties-receive-foreclosure-filings-in-2010-despite-30-month-low-
in-december-6309 (noting a record 3.8 million foreclosures were filed in 2010 on 2.9
million U.S. properties).
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Investigation of the fourteen largest mortgage servicers by
federal banking agencies in 2010 revealed “missing
documents, execution of documents by unauthorized
persons, failure to notarize documents in accordance with
local law, inaccurate affidavits, and affidavits signed by
persons lacking sufficient knowledge of the underlying
mortgage loan transaction.”'®® Other abuses also occurred,
such as imposing late charges or foreclosing when
borrowers were on time with their payments, charging
unwarranted fees, and improper use of escrow funds.'* In
response to these abuses, the Arkansas General Assembly
enacted Act 885 of 2011.

A. Act 885 of 2011

Act 885 applies to all statutory foreclosures and
imposes new conditions before a lender can bring a
statutory foreclosure.'® First, the beneficiary or mortgagee
must have “personal knowledge” of the following, which is
required to be sent by standard mail to the debtor at least
ten days before initiation of the foreclosure: (1) a copy of
the note, with all endorsements, as well as the name of the
holder and the physical location of the original note; (2) the
mortgage or deed of trust; (3) each assignment or allonge of
the mortgage if in possession of the mortgagee or
beneficiary; (4) information regarding the availability of
each program for loan modification or forbearance
assistance offered by either the mortgagee/beneficiary or
the government (if the mortgagee/beneficiary participates);
and (5) a payment history showing the date of default.’® If
the instruments are not in the hands of the foreclosing
party, it can provide a statement to that effect and recite its
good faith efforts to obtain them.!*” The duty to provide

183. FED. DEPOSIT INS. CORP., Supervisory Insights: Special Foreclosure
Edition, May 2011, at 2, 4, available at http://www.fdic.gov/regulations/examinations/
supervisory/insights/sise11/SI_SE2011.pdf.

184. See Kurt Eggert, Limiting Abuse and Opportunism by Mortgage Servicers,
15 HOUSING POL’Y DEBATE 753, 756-61 (2004).

185. Act 885,2011 Ark. Acts 3510, 3510-18.

186. Act 885,2011 Ark. Acts 3510, 3512-13.

187. Act 885,2011 Ark. Acts 3510, 3513.
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the foregoing information is not delegable to the trustee or
attorney-in-fact.!s

The mortgagee or beneficiary must now send notice at
least ten days before the sale to any homeowner,
mortgagor, or grantor who applied for a loan modification,
stating that the homeowner does not qualify for any
modification, and the mortgagee/beneficiary must certify to
the attorney-in-fact or trustee that the notice was sent to
the homeowner.”® These duties are also not delegable.'®
The notice of default and intention to sell must now also
include the name, address, and telephone number of the
party initiating foreclosure.!

B. Act 901 of 2011

Act 901, also effective on July 27, 2011, amended
section 18-50-102 of the Arkansas Code, expanding the
categories of parties “authorized to foreclose” mortgages,
but also adding conditions.'”? As before, attorneys licensed
in Arkansas (or their law firms) who are acting as trustees
or attorneys-in-fact may initiate foreclosures, as long as
their office is located within Arkansas, accessible to the
public during regular business hours, and able to accept
funds to reinstate or pay off mortgages or deeds of trust.!*?

As before, banks and savings and loans may
foreclose.” They may be state, nationally chartered, or
federally chartered.”® Credit unions, state or federally
chartered, have been added to this category as well.l%
Mortgage loan companies have also been added, if they are
approved mortgage-loan servicers."” All of these entities
must also now have a brick-and-mortar presence in
Arkansas, maintain normal banking hours, and hold the
note or service the note; however, they may not collect a

188. Act 885, 2011 Ark. Acts 3510, 3513.
189. Act 885, 2011 Ark. Acts 3510, 3514-15.
190. Act 885, 2011 Ark. Acts 3510, 3515.
191. Act 885,2011 Ark. Acts 3510, 3515.
192. Act 901, 2011 Ark. Acts 3615, 3617.
193. Act 901, 2011 Ark. Acts 3615, 3617-18.
194. Act 901, 2011 Ark. Acts 3615, 3617.
195. Act 901, 2011 Ark. Acts 3615, 3617.
196. Act 901, 2011 Ark. Acts 3615, 3617.
197. Act 901, 2011 Ark. Acts 3615, 3617-18.



2013] STATUTORY FORECLOSURES 139

fee for any action relating to the foreclosure unless
authorized by a court order.'*®

In short, beginning in July 2011, note holders and
servicers had to communicate directly with homeowners,
furnishing holders and servicers a large amount of detailed
information. Note holders and servicers also had to
negotiate with homeowners if the homeowners wished to
apply for loan modification, which would delay a
foreclosure indefinitely while that process played out and
may even eliminate the mortgagee’s or beneficiary’s right
to foreclose if the loan was modified. Servicers, trustees,
and attorneys-in-fact now have to maintain offices in
Arkansas and be available to take payments from
homeowners to facilitate reinstatement and redemption of
mortgages. As might be expected, these new statutes
brought statutory foreclosures to a screeching halt. The
following graph compares the number of notices of default
and intentions to sell filed in Pulaski County during three
years: (1) 2010, prior to the amendments; (2) 2011, when
the amendments took effect in July; and (3) 2012, the first
full year after the amendments.
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The decline in foreclosures beginning in July 2011 is
striking. Only nineteen notices of default were filed in
September 2011 in Pulaski County. Interestingly, even

198. Act 901,2011 Ark. Acts 3615, 3618.
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today, a year and a half after the effective date of the
statute, not all of the notices of default are in compliance.'®

The enactment of Act 855 and Act 901 presents note
owners with a choice: either comply with the new rules or
switch to judicial foreclosures. Of the “Big Five” servicers
named in the next paragraph, as of the end of 2012, all
seemed to initiate statutory foreclosures. An examination
of statutory-foreclosure notices of default and intentions to
sell filed during December 2012 revealed the following
breakdown:

Number of | Percent of

Filings Total
Bank of America 23 26%
Wells Fargo 12 13%
J.P. Morgan 12 13%
CitiMortgage 11 12%
US Bank Nat’l 9 10%
Ass’n (KY)
Regions Bank (TN) 3 10%
MidFirst Bank (OK) 3 4%

199. The author randomly checked notices of default and intentions to sell
filed by firms that did the least amount of foreclosure work in Pulaski County. This
is only a random sample; a thorough search would turn up more instruments. None
of these contained the required contact information for the party initiating
foreclosure. =See, e.g., Notice of Default and Intention To Sell, Instrument No.
2012084338 (filed Dec. 21, 2012); Notice of Default and Intention To Sell,
Instrument No. 2012075898 (filed Nov. 19, 2012); Notice of Default and Intention
To Sell, Instrument No. 2011072732 (filed Dec. 9, 2011); Notice of Default and
Intention To Sell, Instrument No. 2011067685 (filed Nov. 15, 2011); Notice of
Default and Intention To Sell, Instrument No. 2011060607 (filed Oct. 13, 2011);
Notice of Default and Intention To Sell, Instrument No. 2011060608 (filed Oct. 13,
2011); Notice of Default and Intention To Sell, Instrument No. 2011055820 (filed
Sept. 21, 2011).
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Nationstar (TX) 2 2%
PHH (NJ) 2 2%
Arvest (AR) 1 1%
Bank of Ozarks (AR) 1 1%
BNY Mellon (NY) 1 1%
Central Mortg. (AR) 1 1%
Deutsche Bank (FL) 1 1%
Fed Nat’l Mortg. T 1%
Ass’n (OR)

Loan Care (VA) 1 1%
One West Bank (TX) 1 1%

Interestingly, all of J.P. Morgan’s notices of default
were filed on December 31, 2013, perhaps a sign that the
bank had not changed its procedures to comply with the
new statutes until the very end of the year.

C. National Mortgage Settlement

In February 2012, the attorneys general from forty-
nine states,?® including Arkansas, agreed to a settlement
with the five largest mortgage servicers in the United
States: Ally Financial, Inc/GMAC, Bank of America Corp.,
Citigroup, Inc., JPMorgan Chase & Co., and Wells Fargo &
Co.2" All together, these servicers handle nearly sixty

200. Oklahoma did not agree to the settlement.
201.  About the Semlement, NATL MORTGAGE SETTLEMENT,
http://www.nationalmortgagesettlement.com/about (last visited Feb. 19, 2013).
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percent of U.S. mortgages.””® Key provisions of the
settlement included: (1) immediate availability of mortgage
modifications, short sales, deeds in lieu, and other loss
mitigation efforts (up to $17 billion); (2) refinancing for
those borrowers who are underwater (up to $3 billion); and
(3) up to $1.5 billion in payments to those who lost their
homes through foreclosures.?”

From the $25  billion settlement, Arkansas
homeowners will receive approximately $11.8 million worth
of loan modifications and $5.7 million in lower interest
rates, and Arkansans who were foreclosed on between 2008
and 2011 will receive $8.5 million.?* The settlement has
added 304 new mortgage-servicing standards and new steps
to the foreclosure process.?> The new standards will offer
loss mitigation alternatives to borrowers before the
servicers pursue foreclosures, increase the transparency of
the loss mitigation process, utilize timelines to respond to
borrowers engaged in the loss mitigation process, and
restrict “dual tracking,” whereby servicers would initiate
foreclosure despite the borrower’s engagement in loss
mitigation.2%

Numerous standards are aimed at preventing robo-
signing.”” Some deal with prompt and accurate handling of
borrower payments and posting of accounting
information.”®  One standard requires servicers to
safeguard original notes that are still in force.?® Most of

202. State Attorneys General, Feds Reach $25 Billion Settlement with Five
Largest Mortgage Services on Foreclosure Wrongs, NAT'L ASS’N ATTORNEYS GEN.,
http://naag.org/state-attorneys-general-feds-reach-25-billion-settlement-with-five-
largest-mortgage-servicers-on-foreclosure-wrongs.php (last visited Jan. 6, 2013).

203. National Mortgage Settlements: Setilement Highlights, ARK. ATT’Y GEN.,
http://www.ag.arkansas.gov/consumer_national_mortgage_settlement.htm] (last
visited Jan. 13, 2013).

204. Press Release, Ark. Att’y Gen. Office, McDaniel Joins Settlement over
Mortgage  Foreclosure  Abuses (Feb. 9, 2012),  available  at
http://ag.arkansas.gov/newsroom/index.php?do:newsDetail=1&news_id=501.

205. OFFICE OF MORTG. SETTLEMENT OVERSIGHT, FIRST TAKE: PROGRESS
REPORT FROM THE MONITOR OF THE NATIONAL MORTGAGE SETTLEMENT 5
(2012), available at https.//www.mortgageoversight.com/wp-
content/uploads/2012/08/OSMO_MonitorsReport_22_ALL.pdf.

206. Settlement Highlights, supra note 203,

207. FIRST TAKE, supra note 205, at 21.

208. Id

209. Id. at22.
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the standards deal with loss mitigation and establish an
easily accessible and reliable “single point of contact” for
borrowers, who will assist borrowers with loan mitigation
and foreclosure avoidance.??

The standards represent a sea change in mortgage
servicing. They are, of course, broader and more far-
reaching than the 2011 amendments, but the Arkansas
amendments mandate both the delivery of information to
borrowers and a physical presence within the state that the
servicing standards do not.?'' In addition, the Arkansas
amendments apply to all persons initiating statutory
foreclosures.?? On the other hand, the national servicing
standards are mandatory only for the “Big Five” servicers,
and then only for serviced loans that are not owned by
Fannie Mae or Freddie Mac.?

VIl. CONCLUSION

Arkansas’s Statutory Foreclosure Act has evolved over
time. At present, a number of lawsuits are pending in
Arkansas circuit courts on the question of who may initiate
a statutory foreclosure. Before they reach the Arkansas
Supreme Court, it is likely the Arkansas General Assembly
will amend the statute during its 2013 regular session.
Hopefully, the amendments will clarify the law rather than
introduce new ambiguities.

Prior to the 2011 amendments, Arkansas had one of
the shortest timeframes for statutory foreclosure in the
country. Both the 2011 amendments to the Arkansas Code,
which apply to all statutory foreclosures, and new national
servicing standards, which apply to the “Big Five” (but will
probably become standard with respect to all servicers),
have injected significant delays into the foreclosure process.
These delays afford more protection to homeowners, in
addition to the other two benefits they receive from the

210. Id. até.

211. Act 885, 2011 Ark. Acts 3510, 3512; Act 901, 2011 Ark. Acts 3615, 3617-
18.

212. Act 901, 2011 Ark. Acts 3615, 3617-18.

213. Joint State-Federal Mortgage Servicing Settlement FAQ, NATL
MORTGAGE SETTLEMENT, http://nationalmortgagesettlement.com/faq (last visited
Jan. 13, 2013).
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statutory-foreclosure process—typically no deficiency
judgment for the creditor and the absolute right of the
debtor to reinstate the mortgage. Under the new statutes
and standards, homeowners will have an easier time
communicating with servicers, have more chances for loan
modification, and will be less likely to be foreclosed.

Are there any other benefits to statutory foreclosure?
A Wall Street Journal editorial from this year posits one
possibility—a correlation between the type of foreclosure
procedure available to lenders and home values.?* The
editorial states that housing prices are “stabilizing” in
statutory foreclosure states, while still “faltering” in judicial
foreclosure states.’> The editorial cited a national survey
showing that four out of five states (Florida, Illinois,
Nevada, New Jersey, and New York) with the highest
percentage of loans in foreclosure were judicial foreclosure
states (Nevada is not).?’® The article cited another survey
showing a “general trend” that home prices increased most
of 2012 in those states with statutory foreclosures, whereas
they decreased in states without statutory foreclosures.?"

Certainly, few would argue that a three-year
foreclosure process, even if a foreclosure is unopposed, is
desirable. Further, few would argue that an abusive
servicer that takes advantage of statutory foreclosure laws
to force out homeowners who otherwise could stay with a
loan modification should be enabled by state statutes with
the shortest waiting periods. @ Amidst the economic
wreckage of the 2008 collapse, states are trying to find a
new balance in foreclosure law, between the Scylla of no
returns for investors and the Charybdis of unemployed,
underwater homeowners struggling to stay in their homes.
It won’t be easy, but now that the dust is settling from
Arkansas’s 2011 amendments, an important step has
seemingly been taken toward a better balance.

214. Editorial, The States of Foreclosure, WALLST. J., Jan. 9, 2013, at A12.
215. Id .

216. Id.

217. Id.



