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do that manifest respect for students, including, letting students know
that the professor expects to also learn from the students,?*® memo-
rizing students’ names,** learning about students’ reasons for attend-
ing law school, asking students to share something the professor
doesn’t know about them,?*” and explaining the professor’s rationales
for her grading practices.?®  The Teacher’s Manual notes ways in
which contractsContracts professors can manifest sensitivity to students
in other ways, such as being aware of the areas of law with which they
struggle®® and respecting their autonomy, particularly when they react
emotionally to perceived doctrinal inadequacies.?*

The text and Teacher’s Manual devote particular attention to the
need for variety. Variety, as Gerry Hess explains elsewhere in this is-
sue,®' is a crucial component of effective teaching. Teaching Law by
Design explains “[v]Variety keeps the class interesting, engages students
in different levels of thinking, and addresses different learning prefer-
ences.”®? Law professors “can inject variety into many aspects of
[their] teaching—objectives, teaching and learning methods, materi-
als, and evaluation.”®3

Consequently, the text and teacher’s manual provide learning
objectives across a wide spectrum of skills, knowledge and values. For
example, the course objectives in the text include goals that address
knowledge of contract law, the skills involved in performing legal anal-
ysis, expert learning skills, and contract reading and drafting skills,*
and the sample Course Policies handout in the teacher’s manual in-
cludes goals addressing professional values such as respect, coopera-
tion, moral lawyering, reliability, and critical self-reflection.?5

245 See id. at 2, 7, n. xiii.

246 Id. at 34.

247 I

248 I

249 Id. at 95, 201, 215 (noting that students struggle with illusory promise, specific
performance, and the parol evidence rule).

20 Id. at 70-71.

21 Gerald F. Hess, Value of Variety: An Organizing Principle to Enhance Teaching and
Learning, 3 ELoN L. Rev. 65 (2011).

252 Jd;. SCHWARTZ, SPARROW & HESs, supra note 37, at 116;. See see also Hess, supra note
251, at 13-18 (demonstrating different teaching and learning methods to achieve
variety).

23 SCHWARTZ, SPARROW & HESS, supra note 37, at 17.

24 ScHWARTZ & RIEBE, supra note 39, at xxvii-xxviii.

255 SCHWARTZ TEACHER’S MANUAL, supra note 63, at 2.
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Similarly, the sample Course Policies lists the following teaching
methods as among the methods the professor will use in the course:
“Socratic[s]ocratic, lecture, clicker questions, cooperative learning ex-
periences, law practice simulations, charts and other graphic or-
ganizers, contracts drafting exercises, and optional, online multiple-
choice tests.”%6

As explained above, the texts include a wide variety of materials,
prompting students to study and analyze a wide variety of legal materi-
als, including cases, statutes, restatement sections, complaints, answers,
stipulations, professional memoranda, and contracts.®7

Finally, as explained below, the text and teacher’s manual provide
the materials, ideas and teaching suggestions necessary to allow con-
tractsContracts professors to engage their students in multiple and va-
ried forms of formative and summative assessment.?s8

Improvement 12: Suggestions Relating to Specific
Teaching Techniques

While the sample Course Policies document suggests contract-
sContracts professors use a wide variety of teaching methods, the
teaching notes detail how and when to use those techniques. The idea
is to arm law teachers with a wide variety of choices from which they
can draw and to assist them in successfully doing so.

Many of the specific teaching recommendations in the contract-
sContracts teacher’s manual encourage contractsContracts professors to
integrate cooperative learning experiences in their teaching. Coopera-
tive learning is perhaps the best documented and most effective teach-
ing methods.?*

“[C]ooperative learning fosters [among other things] . . . more student
learning and better academic performance, development of problem
solving, reasoning, and critical thinking skills, positive student attitudes

towards the subject matter and course, . . . and students’ willingness to
consider diverse perspectives,”?%

Consequently, the contractsContracts teacher’s manual recom-
mends and explains how to best use cooperative learning groups in a

26 Id. at 3.

27 See, supra notes 60-80 and accompanying text.

28 See, infra notes 287-302 and accompanying text.
29 SCHWARTZ, SPARROW & HEss, supra note 37, at 19.
260 [,
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significant number of places throughout the course. For example, the
teacher’s manual addresses whether to allow students to create their
own groups,®! encourages professors to ask their students to sit to-
gether with their fellow group members?2 (so that classroom time is
not devoted to the students getting together with their fellow group
members), suggests exercises for which working in pairs would be a
good idea,* and identifies complex problems and skills for which co-
operative learning exercises would be particularly useful.?®* One such
exercise includes more detailed information about best practices for
managing groups and minimizing the free rider problem,*® and an-
other exercise walks the professor through the process of using a par-
ticular type of cooperative learning exercise: group-pair-solo.” The
teacher’s manual also provides an explanation of how to use a variety
of cooperative learning techniques as a tool for preparing students for
their final exams in Ccontracts.?’

As detailed above, the contractsContracts text and teacher’s manual
includes many exercises designed to be simulations and role plays, in-
cluding a client interview,”® oral arguments,? a client counseling ex-
ercise in which the client requests legal advice via text message,?® and
a client meeting in which the students, in role as in-house counsel,
have five minutes to explain (to the president of the company) their
analysis of and recommendations regarding a challenging insurance
coverage issue.?”! The teacher’s manual also describes in depth a role
play designed to help students understand in a personal way the idea
of benefit of the bargain damages,?” a concept with which some con-
tractsContracts students struggle.

Another effective set of teaching techniques for which the
teacher’s manual provides materials and ideas are called Classroom As-
sessment Techniques. These techniques help teachers determine

261 ScHWARTZ TEACHER'S MANUAL, supra note 63, at 34.

262 Id.

203 See, e.g., id. at 36, 45, 188, 256.

24 Id. at 52, 176, 216, 238.

265 Id. at 216.

266 Id, at 238.

267 Id, at 372-73.

268 SCHWARTZ & RIEBE, supra note 39, at 176,

269 SCHWARTZ TEACHER’S MANUAL, supra note 63, at 74; ScHwaRTZ & RIEBE, supra note
39, at 419.

270 SCHWARTZ TEACHER’S MANUAL, supra note 63, at 141,

21 SCHWARTZ & RIEBE, supra note 39, at 459, 488.

272 SCHWARTZ TEACHER’S MANUAL, supra note 63, at 157-61.
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whether their students have learned what they were supposed to learn
in connection with a particular class or unit of instruction.?” The tech-
niques involve making direct inquiries to students regarding what they
are learning, what is confusing them, what teaching techniques are
working for them, and how we can help the students learn more effec-
tively.? The students respond anonymously?”? responding in five min-
utes or less to prompts asking them to: explain a course concept,
articulate a case holding, identify what is confusing them, define pro-
fessional behavior in the classroom, plan how they will study the next
topic, or evaluate a teaching technique.?

The Ccontracts text and teacher’s manual weave in a number of
built-in Classroom Assessment Activities, including a question asking
the students to explain their planned process for determining whether
a particular communication expresses the commitment required by
the offer rule,?”” a question asking them to identify what is confusing
them with respect to manner of acceptance,?® a question prompting
the students to identify which teaching techniques are working for
them in the course,?” and a question asking them to describe their
process for identifying ambiguities in contract terms.?®* The text mes-
sage activity described above?! is also a Classroom Assessment activity.

Improvement 13: Visuals, Including PowerPoint Slides with
Embedded Multiple-Choice Questions

Visuals “can be highly effective” as a teaching tool, and
PowerPoint, in particular, “can work really well.”? However,
PowerPoint is most effective if the slides are not stuffed with more in-
formation than the students can process, use white space effectively,
use color and clipart judiciously, and do more than merely transmit
information.?® Consequently, on a DVD that accompanies the
teacher’s manual, the teaching materials include PowerPoint slides for
every unit of instruction that the author created based on the princi-

273 SCHWARTZ, SPARROW & HEss, supra note 37, at 149.
274 Jd.

2% Id. at 150.

276 Id, at 151-52.

277 ScHWARTZ TEACHER’S MANUAL, supra note 63, at 46.
278 Id. at 61.

29 Id. at 72-73.

280 Id. at 243.

28! SCHWARTZ TEACHER’S MANUAL, supra note 63, at 141.
282 SCHWARTZ, SpaRROW & HESs, supra note 37, at 128.
83 Id. at 128-129.
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ples described above.?® The included slideshows include additional
hypotheticals not included in the text, visual metaphors for concepts,
and advanced organizers.?®

The slideshows also include multiple-choice questions professors
can use to assist students in self-assessing their learning.?® One possi-
ble use of these questions would be to use what are commonly referred
to as “the clickers,” which are devices with which students communi-
cate their individual answers to multiple-choice questions and which
generate, for each question, a visual report of how their peers an-
swered the question.”®” If a contractsContracts professor does not
teach at a law school where clickers are available, she can have students
hold up sheets of paper on which they have written their answers or
respond by a show of hands. These multiple-choice questions are, as
explained below in section E, one of the many tools the teacher’s man-
ual provides law teachers so they can for provide formative feedback to
their students without killing themselves.

E. Casebook Design Principles Focused on Formative
and Summative Assessment

Improvement 14: Resources for Providing Formative Assessment and
Enhancing Summative Assessment

There is considerable agreement that formative assessment, also
known as practice and feedback, is essential to learning.?®® Smith and
Ragan identify practice and feedback as among the key learning activi-
ties necessary to produce learning® and as two of the “events of in-
struction” applicable to all types of learning ranging from acquiring
knowledge to solving complex problems.*?

Consequently, the books in the Context and Practice series provide
the resources law teachers need to provide such practice and feedback
without killing themselves. contractsContracts includes more than a

284 SCHWARTZ TEACHER’S MANUAL, supra note 63, DVD.

285 Id.,

286 Id

287 Paul L. Caron & Rafael Gely, Taking Back the Law School Classroom: Using Technology
to Foster Active Student Learning, 54 J. LecaL Epuc. 551, 560-61 (2004).

288 SCHWARTZ, SPARROW & HEss, supra note 37, at 137; NELSON MILLER, TEACHING Law:
A FrRAMEWORK FOR INSTRUCTIONAL MASTERY 100-01 (2010). See also, STUCKEY ET AL.,
supra note 10, at 255- 59.

29 SMITH & RAGAN, supra note 88, at 130.

290 Id,
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dozen essay questions in a form typical of law school exams,*! and the
teacher’s manual provides answers for all of the questions.?? In addi-
tion, another five problems in contractsContracts, while presented as law
practice problems, require students to deploy the same skill sets and
knowledge they would need to use on law school exams,?* and, again,
the teacher’s manual provides answers.?*

The teacher’s manual for Ceontracts offers suggestions for using
these problems in ways that will minimize the burden on the teacher.
The suggestions include: practice tests with peer feedback using the
model answer in the teacher’s manual, practice tests with self-grading
using the model answer in the teacher’s manual, practice tests where
the teacher reviews two or three typical answers,?” and group projects/
competitions, 2%

Optimal summative assessment requires more than just an end-of-
term examination.?” As Professor Greg Munro of the University of
Montana explains, “[aA] valid, reliable and fair picture of the student’s
ability is much more likely to exist if the measures are done several
times using different modes of evaluation.”3 In other words, by in-
creasing the number of summative assessments they administer, law
professors can test a wider range of skills and knowledge, and do so in
multiple ways on multiple occasions.

Of course, one constraint on a law professor’s ability to adopt mul-
tiple assessments is the quantity of work involved in reading and evalu-
ating a large number of student essays.?®® Because many
contractsContracts classes have as many as 80 students, and because
law professors must also publish and provide institutional and commu-

21 ScHwARTZ & Riese, supra note 39, at 51-52, 82-83, 149-51, 373-74, 724-30.

292 ScHWARTZ TEACHER’S MANUAL, supra note 63, at 52, 469-79, 484-88, 213-14, 373-83.

23 ScHWARTZ & RIEBE, supra note 39, at 15-17 (case evaluation), 175-77 (case evalua-
tions/advice to client re merits of case), 459-62 (case evaluation in preparation for
meeting with company president), 635-39 (case evaluation).

21 ScHwarTz TrACHER'S MANUAL, sufre note 63, at 481-83, 151-53, 251-52, 340.

25 Jd. at 8, n. xxiv, 109, 201.

296 See, e.g., id. at 52.

297 STUCKEY ET AL., supra note 10, at 239, 253-55; SCHWARTZ, SpaARROW & HEsS, supra
note 37, at 155-58.

28 Gregory S. Munro, How Ddo we We know if If We are Are Achieving Our Goals?: Strale-
gies for Assessing the Outcome of Curricular Innovations, 1 J. Ass’N LEGAL WRITING DIRECTORS
229, 237 (2002).

29 STUCKEY ET AL., supra note 10, at 254.
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nity service, this constraint usually causes law professors to choose to
limit their assessment to a single final exam.3°

Consequently, books in the series strive to provide mechanisms for
helping law teachers expand their graded assignments to include more
and more varied summative evaluations. Most significantly, the
teacher’s manual for contractsContracts includes a 300+ question bank
of multiple choicemultiple-choice questions.®®! While the questions
are printed in the teacher’s manual, they are provided electronically to
allow professors to modify the questions to their liking. The questions
are correlated with the text so that contractsContracts professors can
use the questions to provide practice and feedback, as part of topic-by-
topic quizzes, or as part of midterm and final examinations.

In addition, most of the drafting assignments in the text require
students to create short, one or two-paragraph contract terms that a
law teacher can assess speedily.® The professional development re-
flection questions in Contracts coand the professional identity questions
in Civil Procedure for all States also can be assessed as short, required
assignments. Finally, the sample course policies for contractsContracts
includes a graded “professional development obligation,” which stu-
dents can satisfy by a reflection essay and by either (1) keeping a jour-
nal based on the professional development reflection questions, (2) by
taking a series of online, optional multiple-choice review tests, by (3)
their postings to the class course webpage, or (4) by a combination of
the foregoing options.3%

F. Conclusion: Where Might We Head Next?

There is no doubt that law school texts have considerable room
for improvement. In the past 50 years, both education theory and our
practical understanding of what teaching methods and materials work
best have grown exponentially. Likewise, it is clear that c. Contrary to
the ideal, legal education is falling far short of producing practice-
ready, thoughtful, reflective practitioners. Moreover, as a legal educa-
tion has become more and more expensive, so have casebooks. Many
of today’s casebooks sell for more than $150. Thus, law school

300 See supra note 9 and accompanying text.

31 SCHWARTZ TEACHER’S MANUAL, supra note 63, at 501-607.

302 See, e.g., SCHWARTZ & RIEBE, supra note 39, at 359 (liquidated damages clause), 522-
23 (timely performance clause), 597 (demand for assurances), 684 (no assignments
clause).

303 SCHWARTZ TEACHER’S MANUAL, supra note 63, at 4-5.
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casebooks, the core instructional materials in legal education, cost
more yet deliver little more than they always have delivered.

The Context and Practice Series casebooks represent a first and ambi-
tious effort to synthesize learning insights from modern learning the-
ory and instructional design and the recommendations of the recent
Carnegie and Best Practices studies of legal education. Books in the
series will also be less expensive than other law school texts; contract-
sContracts, for example, sells for $85. For these reasons, the Context and
Practice Series is an exciting first step in the needed overhaul of legal
education.

There are other exciting developments. Legal publishers are in-
creasingly willing to allow law teachers to combine materials from mul-
tiple casebooks to create personalized versions of casebooks. This
approach, while so far limited to the books offered by a single pub-
lisher, is promising. Publishers also are experimenting with electronic
casebooks and enhanced visuals. All of these efforts are encouraging,
but there nevertheless remains substantiala lot of room for
improvement.

The future of law school instructional materials depends on two
rapidly progressing fields: instructional technology and cognitive sci-
ence. When it becomes reasonable and cost effective to create com-
puter simulations that allow students to interact with imagined clients,
make decisions, get individualized feedback, and reflect on the success
of their decisions, those who design instructional materials will have a
great opportunity to create increasingly authentic learning exper-
iences that allow students to learn to practice law by doing so. At the
same time, as our understanding of the brain and the learning process
grows, we will inevitably develop even better techniques for helping
students learn, remember, and be able to deploy legal doctrine and
skills and adopt the values of the profession.

However, both now and in the future, the only measure of the
success of instructional materials, including the books in the Context
and Practice Series, is whether they help students learn more and learn
better.






