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How to Write a Losing Brief

10

by Coleen M. Barger

In every appeal one side wins and
one side loses] The merits of the case
ought 1o hine something 1o do with at. but
sometimes they don’t. Instead. the eftorts
of the lawser wniting the appellate briet
influence the outcome of the appeal. You
probably know that numerous belptul
articles and books alreads exist 1o pro-
vide puidance on writing the winning
briet.” 1 can’t add anything new 1o all the
goud advice that's already been pub-
hished. So 1 have a different thesis, Will
you eeept the proposition that appellate
judges are very busy people? For every
vine, they have to deede who wins, and
who loses, and why, Will you agree that
cases take 2 long time 10 pothrough the
appellate process? Is judicial economy a
goatl to be desired? W you answered “yes”
10 all these questions, 1 ofter you the fol-
lowing rules 1o mihe the judges” decision
i your next appeal much casier, much
quicher: Write the losing brief.

Rule 1. Don’t hother to check the
court rules. Following this rule may be
the fastest way of all to lose an appeal—
you can halt the progress of your brief
night at the clerk’s office. before a judge
ever sees it Y For example, if you're drafi-
ing a brict tor an Arkhansas appellate
court. Iry submitting a wordy briet w hose
Argument section runs about 28 pages in
length.? Or abstract witness testimony in
the third person. or reference several
pages of the record at once.S Or try to
conserve paper hy squeezing in a couple
of extra lines per page. Will it matter that
sour margins are less than one inch? Yes,
nwwill, ®

For those fascinated with computer
technology, try using one of those fancy
new fonts that came with the wordproces-
sor. I you use a font that's small enough,
vou can fit a 28-page Argument into 24
pugt‘\..’

I you're drafting a brief for a federal
appetlate count, though, some of these
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trichs may not work. The federal clerks
are more dikely 1o return the briel to you
Gagain and again), wntil you finally get it
right and they can forward it to the

Judges, So we'd better go to the neat rule.

Rule 2. Raise as many issues as
possible. Remember how you learned 1o
spot issues on law school exams? The
more you found. the more your profes-
sors hiked your paper. Now you can put
that talent to work again. When you rep-
resent the appellant. comb the record for
every conceivable ruling, objection,
instruction, and put cach one into its own

point of error. No appellate count will buy

your argument that the trial judge made
that many prejudicial errors, Bury
your pood point in a haystack of losers.
Or save it 1o use as your last point: the

judges” attention will be gone long before

they ever make it that far in your brief.
Rule 3. Get a head start on your
argument by attacking the trial court
in the Statement of the Case. Belintle
the trial judge. Accuse the judge of fol-

lowing his own agenda. That's the strate-
£y used by caunsel in one Arhansas case,
and it worked X I you're rude enough,
the court may even strike your entire
briet. o result that realls shorteuts the
court’s time in making a decision.? And
you cin certaindy pun the court in the
proper frame of mind 10 rule against your
client if your Statement of the Case dis-
torts the facts, omits material information
that Favors your opponent. or arguces the
significance of tacts on your own client’s
side,

Rule 4. Distort the standard(s) of
review, There are several ways to distont
the standard of review. One. you can pre-
tend it doesn’t exist. and simply argue
whatever seems to work, whether the
appellate court can give you that reliel or
not. Two, you can misstate the standard.
For example. did the trial judge exclude
your proftered evidence as more prejudi-
cial than probative? Argue a de novo stan-
dard (Latin always sounds educated). !
Theee, for a multi-issue appeal, state a




single standard of review, even though
cach issue you raised obtains review
under a difTerent test. Let the appellate
Jjudges sort it out. They ought 1o know
their job,

Rule 5. Don't include any point
headings within the brief, or if you
must draft some, make them as non-
specific and topical as possible. Some
judges have the silly notion that by skim-
ming your argumentative headings, they
can getasense of your argument’s
scheme and structure. Such judges find it
extremely helpful to encounter headings
like this one: "The trial court abused its
discretion by admitting twenty-five gory
and repetitive photographs of the corpse.”
Rather than draft a heading that clearly
asserts your position on the issue. heep
your headings simple: “Admission of
photographs.” Dratting this hind of head-
ing works whether you're the appellant or
the appellee. so you don't even have to
heep up with which side you're on.!!

Rule 6. Quote whatever you like, as
much as you can. The writer whose briel
is resplendent with quotations, stitched
together by citations, not only persuades
the appellate court that he or she has done
no original thinking, but also, if the guo-
tations are long enough to merit block
tormat, gives the judges a handy way to
skip reading large sections of the brief,
Here's an example:

Legal argument based en a knowingly
false representation of law constitules
dishonesty tomard the iribunal. A lawver
is not required 1o wake a disinterested
exposition of the law, but must recognize
the existence of pertinent legal authori-
ties. Furthermore, as stated in paragraph
(ad3). an advocate has a duy 1o disclose
directly adverse authority in the conpol-
ling jurisdiction which has not been dis-
closed by the oppasing party. The under-
Iving concept iy that legal argument is a
discuzsion seeking to determine the legal
premises properly applicable 1o the case.

See how easy it is to just skip that
entire paragraph? 12

And here's another tip: Quote from
headnotes, even though their author is a
publishing company's employee, not the
Judge who wrote the opinion of the court.
After all. the language of the headnote
might mean something distinctly different
in the actual context of the reported case.

Rule 7. Be wordy, verbose, loqua-
cious, prolix, and long-winded. To fol-

low this rule properly. it helps if you'll
forget that 12 typical appellate judge
reads scores of briefs per year. (Don't
think of the possibility that it we recycled
all the paper in those briefs, we could
save at least a half-acre of pulpwood per
judge. 1Y) Untortunately. judges don’t get
1o choose which briefs they 1] read. After
all. aren’t they paid to read every single
word and the next word and the next
word, too?!

s a simple matter of psychology,
really. When you were in law school, did
you prefer reading the four-page tont
canes or the twelve-page constitutional
law cases? Quick. tell me the Facts of
Pabsgraf . Now tell me the facts of
Muarbury v. Madison. Judges are no dif-
ferent. As between the ten-page briel that
succinetly addresses the issues and the
thirty-five page brief that rambles on and
on. which one will the judges read? The
losing brief is the one that stays on the
desk.

Rule 8. Don't worry ahout con-
structing the table of contents or the
table of authorities. No one ever looks
at them. [f you provide inaccurate
tables—whether because of citation
CITOrs, wrong page numbers, omissions,
or incomplete information—you‘ve found
another sure-fire way to reinforce the
judges” notion that you don’t know what
you're doing. Type or dictate *S.W,2d"
when the case was in the Southern
Reporter 2d. Get the volume number
wrong. Never Shepardize anything. Make

g = \ \

S

the judges® law clerks hunt for the case.
Atter all, they were probably some of
those Taw review geeks who earned all
the A's and memorized the Bluebook,
Serves them right.

No point in making the tables casy to
read either, Run the citation all the way
across the page so that the page numbers.,
date ol decision, statnte numbers, and
pages of the briel are in the same visual
field. Guaranteed to irritate.

Rule 9. Do not - I repete - do not
proofreed. This rule is important because
even though you want to write the losing
brief, it's nice to give the judges a gond
laugh while they're ruling against you,
Mauke enough mistakes, and you increase
your chances of distracting the judges
from noticing anything meritorious that
you might have inadvertently included in
the bricl.

Rule 10. Make *em work for it. This
rule may seem contrary lo my opening
thesis—that you can save the legal system
a lot of time by writing a brief so bad that
the judges will quit reading in disgust and
quickly rule in favor of your opponent—
but it’s here for an important reason.
Some judges are so stubborn that they
will persist in reading your brief, looking
for any kernel of insight. despite your
best efforts to follow my first nine rules.
For these judges, then, you must tum to
your ultimate weapon: fog.

Think about it. Fog is gray. dense.

See Writing a Losing Brief
Page 36
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Writing a Losing Brief
Continued from Page 11

uncomfortable. With very little effort, you
can achieve the same effect on paper and
in the reader’s brain. Put text into long,
long paragraphs. There’s nothing like
turning a page and seeing a mass of
words, unbroken by indentation or white
space. But don’t stop there. Fog your sen-
tences, too. Use of the passive voice and
insertion of strings of long prepositional
phrases, coupled with the particularly
effective technique of using many, many
words to separate the subject of the sen-
tence from its verb, are among the most
successful methods employed by the mas-
ters of fog.

So there you have it, ten proven ways
to keep your brief from being read.
Choose from a panoply of technical vio-
lations of the court rules. Employ clumsy,
wooden writing. Dull the attention of
appellate readers, who will find it far eas-
ier to put down the brief than to scour it
for some redeeming value. Do your part
to accelerate the appellate process. Write
the losing brief.

Coleen M. Barger is an instructor at the
University of Arkansas at Little Rock
School of Law, where she teaches first-
year legal writing and upper-level appel-
late advocacy, and in her spare time,
coaches moot court teams.

ENDNOTES

1. T couldn’t find a case that said this, but for some rea-
son I think it’s true. Write a letter to the Arkansas
Lawyer if you find an authority that says otherwise.

2. Here are just a few examples: Andrew L. Frey & Roy
T. Englert, Jr., How to Write a Good Appellate Brief,
LITIG., Winter 1994, at 6; Girvan Peck, WRITING
PERSUASIVE BRIEFS (1984); Robert Barr Smith,
Persuasion on Appeal, 41 OKLA. L. REV. 463 (1988).

3. See, e.g., Ark. R. S. Ct. 4-1(d): “Non-compliance.
Briefs not in compliance with this Rule shall not be
accepted by the Clerk.” Or try this one, Ark. R. S. Ct.
4-2(c), which says it a little differently: “Non-
Compliance. Briefs not in compliance with the format
required by this Rule shall not be accepted for filing by
the Clerk.”

4. For Arkansas rules governing the length of the argu-
ment, see Ark. S. Ct. R. 4-1(b) (civil) and 4-3(e) (crimi-
nal). For federal appeals, see Fed. R. App. P. 28(g).

5. See Ark. R. S. Ct. 4-2(a)(6).

6. See Ark. R. S. Ct. 4-1(a): “The margin at the top,
outer edge, and bottom of each page shall not be less
than one inch ....” The feds make you subtract fractions
to figure out the margins: “[Briefs] shall be bound in
volumes having pages not exceeding 8 1/2 by 11 inches
and typed matter not exceeding 6 1/2 by 9 1/2 inches
....” Fed. R. App. P. 32(a).
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7. See Jones v. Jones, 320 Ark. 157, 896 S.W.2d 431
(1995). After deciding Jones, the Arkansas Supreme
Court amended Rule 4-1(a) to read: “The style of print
shall be either mono-spaced, measured in characters per
inch, not to exceed 10 characters per inch, or produced
in a proportional serif font, measured in point sizes, not
to be less than 12 points.... “

8. See Henry v. Eberhard, 309 Ark. 336, 832 S.W.2d
467 (1992) (striking all pages in the brief that contained
language offensive and disrespectful to the trial judge).

9. See McLemore v. Elliorr, 272 Ark. 306, 614 S.W.2d
226 (1981) (striking brief in its entirety).

10. Your opponent’s brief will probably respond that in
such instances, the standard of review is abuse of dis-
cretion, but this just means that he or she had to put in
some research time to find out what the heck the correct

standard was. The court gets the right information, and
you get to avoid a trip to the library.

11. The Federal Rules of Appellate Procedure suggest
that you use names or descriptive nouns instead of the
potentially confusing terms “appellant” and “appellee.”
See Fed. R. App. P. 28(e). But don’t give in.

12. The quotation comes from the Comment to Rule 3.3
of the Arkansas Model Rules of Professional Conduct.

13. T have absolutely no authority for the foregoing sta-
tistic, but you get the idea.

14. Rumor has it that some courts actually put these
goofs on a bulletin board for the amusement of all court
personnel.

(800) 460-9044

Toll Free / North America

(214) 404-9005
Main Office

SKIP TRACING & LOCATION
OF WIITNESSES,
DEFENDANTS & HEIRS

AT REASONABLEY FILAT RATE
FEES

UNLISTED I'ELEPHONE
SEARCHES

CRIMINAL DEFENSE
REPRESENTATION
(Former 1984 '60 Minutes’
Segment - Lynell Geter Case)

* BACKGROUND
INVESTIGATIONS
(For Pre-Fmployment, Marital,
Business Investment Or Auy Other Legitimate

Reason)

WORLDWIDE PROCESS
SERVING HANDLED IN OVER
450 CITIES AND 97 COUNTRIES

(214) 404-1842
Fax Line

BANK ACCOUNTS

LOCATED ANYWHERE INCLUDING
ACCOUNT NUMBERS AND
BALANCES AS OF THE

DATE OF OUR INQUIRY

(Individuals Or Compauies)

STOCK, BOND &
MUTUAL FUND PORTFOLIOS
LOCATED ON ANYONE IN THE
UNITED STATES

(Encluding Accounts & Ba
EXECUTIVE
PROTECTION
AGENTS AVAILABLE FOR
DIPLOMATS & UTIVES

COPYRIGHT & TRADEMARK
INFRINGEMENT CASES
(Former 1983 '60 Minutes'

Segment - Jordache Case)



	University of Arkansas at Little Rock William H. Bowen School of Law
	Bowen Law Repository: Scholarship & Archives
	1996

	How to Write a Losing Brief
	Coleen M. Barger
	Recommended Citation


	tmp.1450132986.pdf.2Yh7M

