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erence, first to trial counsel's explanation and then to the state court's
findings deferring to counsel's explanation, required denial of habeas
relief.

B. Deference to trial counsel's "strategy" explanations in assessing
effectiveness

Some claim trial strategies and tactics simply do not warrant defer-
ence in considering effectiveness of assistance rendered by counsel. For
example, a strategy not to develop mitigation evidence in a capital case
was not objectively reasonable if counsel failed to properly investigate the
potential mitigating circumstances before making the decision not to pre-
sent a mitigation-based defense.145

This general approach has also been applied to a failure by trial coun-
sel to seek to exclude an unqualified or biased juror.146 Similarly, in Jack-
son v. Herring,147 the Eleventh Circuit found counsel's performance
deficient where he admitted knowing that the prosecutor was intention-
ally discriminating on the basis of race in exercising his peremptory chal-
lenges and thus defense counsel's "failure to object to the prosecutor's
discriminatory use of peremptories was 'inexplicabl[e],' and neither 'a
studied, tactical or strategic decision' nor 'a reasonable exercise of profes-
sional judgment."' 148 Ironically, counsel's failure there was predicated on
a failure to prevent discrimination aimed at prospective jurors, depriving
them of the opportunity for jury service, while Dunn's performance in
failing to investigate Juror W's apparent racial prejudice was upheld as an
acceptable strategic decision.149

145. See, e.g., Rompilla v. Beard, 545 U.S. 374, 381-83 (2005); Wiggins v. Smith, 539 U.S.
510, 521 (2003); Williams v. Taylor, 529 U.S. 362, 396 (2000).

146. E.g., Johnson v. Armontrout, 961 F.2d 748, 756 (8th Cir. 1992) ("[Flailure to attempt
to bar the seating of obviously biased jurors constituted ineffectiveness of counsel of
a fundamental degree."); Hughes v. United States, 258 F.3d 453, 462 (6th Cir. 2001)
(counsel's failure to pursue further inquiry upon learning of potential juror's bias
cannot be justified because it is "simply a failure 'to exercise the customary skill
and diligence that a reasonably competent attorney would provide."') (quoting
Johnson, 961 F.2d at 754); Miller v. Webb, 385 F.3d 666, 675-76 (6th Cir. 2004) (re-
jecting defense counsel's proffered strategic justifications and holding that "the de-
cision whether to seat a biased juror cannot be a discretionary or strategic decision
... [because] there is no sound trial strategy that could support what is essentially a
waiver of a defendant's basic Sixth Amendment right to trial by an impartial jury.")
(citations omitted).

147. 42 F.3d 1350, 1360 (11th Cir. 1995).
148. Id. at 1360 (citing Jackson v. Thigpen, 752 F. Supp. 1551, 1562 (N.D. Ala. 1990)).
149. But courts have recognized that a strategy of avoiding discussion of racial prejudice

during jury selection may, in some cases, be reasonable and acceptable. See, e.g.,
Lear v. Cowan, 220 F.3d 825, 829 (7th Cir. 2000) ("[A] lawyer's failure to have the
jurors informed of the victim's race and questioned about their feelings about inter-
racial crime is not unprofessional, subpar representation per se" because there may
be "tactical reasons why a lawyer would not want to direct the jurors' attention to
the interracial character of the crime.") (citing Turner v. Murray, 476 U.S. 28, 37
(1986)); Sexton v. French, 163 F.3d 874, 887 (4th Cir. 1998) (approving decision not to
question jurors on racial issues given trial counsel's belief that, under the particular
facts and circumstances of the case, doing so would only "irritate or polarize" the
jury)-
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Deference to Sterling's trial counsel's claimed strategy was inappropri-
ate precisely because the strategy itself was not objectively reasonable.150
In failing to address the question of racial bias with a prospective juror
known or believed to harbor such prejudice, counsel deliberately gam-
bled that his relationship with the juror would predominate over the ju-
ror's prejudices, somehow resulting in a more favorable result for the
client. Although an informed decision not to inquire of a prospective ju-
ror about racial bias may represent a reasonable strategy or tactic in cer-
tain situations, in Sterling's case, the critical fact was that the existence of
racial animus was not hypothetical, but actual.

Deferring to Sterling's trial counsel's judgment in this instance ulti-
mately meant accepting the inclusion of a racially-discriminating juror on
his capital jury. Once counsel and courts weigh the possible racially-dis-
criminatory attitudes of prospective jurors in the balancing interests,
there is fundamentally no protection against inclusion of jurors holding
racially-discriminatory attitudes directed at members of the capital defen-
dant's racial or ethnic group on the capital jury, leaving them to the very
real possibility that racial animus will influence the sentencing decision.
The Fifth Circuit explained that decisions regarding conduct of voir dire
and jury selection are committed to the discretion of trial counsel and are
typically not to be disturbed in Teague v. Scott:151

The attorney's actions during voir dire are considered to be a mat-
ter of trial strategy. A decision regarding trial tactics cannot be
the basis for a claim of ineffective assistance of counsel unless
counsel's tactics are shown to be "so ill chosen that it permeates
the entire trial with obvious unfaimess."152

But in Teague v. Scott, however, defense counsel's claimed deficient per-
formance involved his failure to "identify or challenge" several
venirepersons who knew one of the prosecution witnesses in the case,
some of whom admitted that they were likely to give more weight to the
witness in terms of credibility because of their prior relationships. There,
the court apparently did not find that counsel's assumed strategic deci-
sion not to challenge those jurors met the stringent standard of tainting
the entire trial.153

The real source of the problem posed in Teague appears to be that the
petitioner did not actually demonstrate that any of the presumably biased
jurors actually served on his trial jury, thus frustrating his burden of dem-
onstrating any degree of actual prejudice resulting from counsel's claimed

150. For example, the ABA GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF

COUNSEL IN DEATH PENALTY CASES, §§10.10.2(A) & (B), specifically direct capital de-
fense counsel to guard against jury selection practices presenting the possibility of
seating of capital jurors evidencing "bias on the basis of race or gender." American
Bar Association, Guidelines for the Appointment and Performance of Defense Counsel in
Death Penalty Cases, 31 HoFsTRA L. REv. 913, 1049 (2003). The Guidelines also warn
counsel to attempt to identify and challenge "potential jurors poisoned by racial
bias." Id. at 1053.

151. 60 F.3d 1167, 1172 (5th Cir. 1995).
152. Id. (citing Garland v. Maggio, 717 F.2d 199, 206 (5th Cir. 1983)).
153. Id.
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failings in the jury selection process.154 Ironically, the Teague panel sup-
ported this conclusion by citing a prior Fifth Circuit decision,155 Felder v.
Estelle,156 where the ineffective assistance claim-based on trial counsel's
failure to challenge a juror who purportedly admitted that race might be
a factor in his decision-failed because the petitioner did not identify the
prospective juror who supposedly made the remark.157 In Sterling, by
contrast, the evidence demonstrated that the racially-biased juror did ac-
tually serve on the capital jury.

The risk was simply too great that a racially-biased juror would be
influenced by general social attitudes and personal acceptance of discrim-
ination and that would lead to an unjust or improper verdict. Yet, Ster-
ling's trial counsel's explanation that he believed the prospective juror,
Juror W, would be more favorably disposed because of their prior attor-
ney/client relationship, suggested nothing less than that he believed the
juror would essentially disregard evidence, or engage in nullification, and
vote favorably based on that relationship. The state habeas court appar-
ently accepted this explanation in its conclusion: "Applicant's trial coun-
sel's representation was not deficient by reason of his failure to question
Juror W about racial bias." 158

Trial counsel also explained that he did not typically inquire into racial
attitudes of prospective jurors during voir dire because he had found
them evasive or unresponsive.159 But that assessment was certainly incor-
rect with regard to Juror W, who admitted his reference to African Ameri-
cans as "niggers" both in his affidavit offered by Sterling in support of
his state petition for post-conviction relief and during his testimony at the
evidentiary hearing conducted on the petition in the state trial court. Fur-
ther, the explanation represents an admission that counsel ignored the
remedy recognized by the Supreme Court designed to address the prob-
lem of juror racism in the capital sentencing process.

Even if one could speculate that trial counsel's risky gamble-despite
its obvious potential for disaster-was theoretically acceptable,160 trial
counsel's own history demonstrates the unreliability almost inherent in
deferring to a strategy that carries the potential for imposition of a ra-
cially-motivated death sentence. Trial counsel Dunn had been found inef-
fective in a previous Texas capital prosecution, Ex parte Guzmon,161 when

154. Id. at 1172-73.
155. Id. at 1173, n.24.
156. 588 F. Supp. 664, 671 (S.D. Tex. 1984), rev'd on other grounds, Felder v. McCotter, 765

F.2d 1245 (5th Cir. 1985) (finding that a defendant did not receive ineffective assis-
tance of counsel when his counsel failed to identify a racially biased venireman
because the defendant was unable to show that the biased venireman actually
served on the jury).

157. Id. at 671 ("Petitioner does not identify the venireman who supposedly stated that
Petitioner's race would be a factor of decision. This claim lacks the specificity and
support needed for review, and is rejected.").

158. Court's Findings of Fact and Conclusions of Law on Post-Conviction Writ of Habeas
Corpus at 9, State v. Sterling, No. 70, 829 (Tex. Crim. App. February 12, 2001).

159. Sterling v. Dretke, 117 F. App'x 328, 332 (5th Cir. 2004).
160. See supra text accompanying notes 144, 149 and 150.
161. 730 S.W.2d 724 (Tex. Crim. App. 1987).
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he referred to his client before the jury as "wetback," claiming that he did
not personally feel that the term had any "bad connotation.162 The state
court found Dunn's representation fell below the standard required for
effectiveness and that his tactics had undermined the adversarial process
to a "significant degree."163 Guzmon was decided in 1987. Sterling was
tried in 1989.

Significantly, the Guzmon court was especially concerned that trial
counsel's strategy contributed to the jury's finding that the defendant
would constitute a future danger, a finding necessary to the imposition of
the death penalty under Texas law.64 Juror W, in his affidavit, offered his
own insight into the character of African Americans as violent, a critical
stereotypical conclusion for a juror obligated to render a judgment based
upon a convicted offender's propensity to commit acts of criminal vio-
lence in the future.

The state court's conclusion that trial counsel rendered effective assis-
tance in risking the seating of an admittedly racist juror without even an
inquiry into the juror's attitudes during voir dire cannot be squared with
this Court's concern that racism be eliminated from the justice system
and, especially, the imposition of the death penalty. Similarly, in Osborne
v. Terry,65 Osborne produced evidence in the state court post-conviction
proceeding that his attorney had referred to him as a "little nigger" in
conversations with another client.166 State and federal trial courts, how-

162. Id. at 726.
163. Id. at 733, 736.
164. Dunn offered an explanation for his use of the term "wetback" during voir dire in

the Guzmon case, as the Texas Court of Criminal Appeals observed:
And I felt since we did have a minority race client, Mr. Smith and I felt that it
was, indeed, necessary for us to root out any prejudice that existed and in my
opinion the best way since we were interviewing these jurors on an individual
basis where we had a one-on-one situation with complete eye contact I felt it
was better to bring forward all the prejudicial matters that might or might not
be brought just to see if their knuckles turned white or if they grimaced or if
they were quick to answer either for or against the term and I used many terms
... I even used the term "wetback," just to elicit reaction. I was in hopes on an
overall basis to elicit the sympathy of this jury as an underlying main streme
[sic] trial tactic.

Furthermore, counsel didn't personally feel that the term wetback carried any "bad
connotation." Id. at 726. The court apparently found this explanation unpersuasive.
The Death Penalty Information Center reported that Georgia inmate Curtis Osborne
was executed on June 4, 2008. Evidence supported allegations that his own attorney
was racist, repeatedly referring to Osborne: "that little nr deserves the chair."
See Osborne v. Terry, 466 F.3d 1298 (11th Cir. 2006). In the Eleventh Circuit's opin-
ion, however, the word nigger is spelled in its entirety, with defense counsel telling
another client, who testified in support of the ineffectiveness claim: "The little nig-
ger deserves the death penalty." Id. at 1316. The Eleventh Circuit did not follow
the Fifth Circuit's practice of disguising the offensive language used with asterisks
or ellipses.

165. Osborne, 466 F.3d 1298, petition for reh'g en banc denied, 219 F. App'x 975 (11th Cir.
2006), cert. denied, Osborne v. Hall, 552 U.S. 841 (2007).

166. Id. at 1318. The Eleventh Circuit explained the district court's deference to the state
court's fact-finding on this point:

The district court also found that the affidavit is not sufficient to rebut the State
court's factual finding based on Mostiler's clear testimony that he told Osborne
about the plea offer, that Osborne rejected the offer, and that Osborne never
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ever, deferred to trial counsel's explanation that he had explained the
state's plea offer of a life sentence to the defendant, a fact contested by the
capital defendant himself.167 Neither the state courts nor the Eleventh
Circuit ever determined whether the allegation of counsel's racial bias
was credible, yet both ended up accepting counsel's explanation.168

The questions raised in Sterling most directly implicate the issue of
fairness in the administration of the capital sentencing process, including
the use of the death penalty in Navarro County, Texas, the State of Texas,
and all death penalty states. If Sterling's trial counsel's decision not to
question prospective jurors about racial attitudes is to be credited as an
objective reasonable exercise of professional judgment, as the state and
lower federal courts found, then his two most important observations
about juror behavior are also arguably entitled to deference.

First, the lower courts accepted his explanation that he did not ques-
tion jurors about racial prejudice because he found that jurors were sel-
dom candid. Assuming that this is an adequate justification for deferring
to his professional judgment, then it is apparent that the only remedy the
Constitution provides to prevent the seating of racially-prejudiced jurors,
questioning during voir dire of jurors in cross-racial, capital cases 69 as
approved in Turner v. Murray, is simply not an adequate remedy, at all. If
counsel is correct that those jurors harboring racial animosity are unlikely
to be candid in the voir dire process, then counsel could logically never
expect to be able to assert a proper challenge for cause predicated on
those attitudes. Moreover, counsel would not able to identify those pro-
spective jurors actually prejudiced against the accused for the purpose of
rationally deciding how to exercise peremptory challenges. In fact, exer-
cising challenges against majority jurors based on supposition that they
might be racist could arguably be viewed as an improper basis for strikes
because the ground for excluding a prospective juror would, itself, be
predicated on the race or ethnicity of the prospective juror.170

The lower courts also credited Sterling's trial counsel's explanation
that he accepted Juror W because his prior relationship with him led him
to believe that the juror would be predisposed to be favorable. This may
or may not have been a reasonable perception, although it rested on the
questionable proposition that the juror would have actually been influ-
enced in his view of the evidence based on his prior relationship with

wavered from that position. Accordingly, the district court denied Osborne re-
lief on these claims.

Id.
167. Id. at 1316.
168. Id. at 1318.
169. The Court has not extended the right to question prospective jurors about racial bias

to non-capital cases. Ristaino v. Ross, 424 U.S. 589 (1976). But see Smith v. State, 800
S.W.2d 440 (Ark. Ct. App. 1990), where the Arkansas court recognized a broad right
to inquire into racial attitudes held by jurors, although not approving an unlimited
right to question jurors.

170. Georgia v. McCollum, 505 U.S. 42 (1992), extends Batson to defense use of perempto-
ries to strike members of recognized minority groups. Arguably, the same underly-
ing principle of protecting jurors from exclusion based upon race or ethnicity would
apply to strikes directed at majority jurors.
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Sterling's counsel. The problem with this proposition is that it is difficult
to determine how reasonable the inference would be that the juror's prior
relationship with counsel would somehow offset his racially-discrimina-
tory attitudes toward African Americans.

Second, and more troubling, was trial counsel's observation that Juror
W was "probably a middle of the road juror for Navarro County."171 If
counsel's professional judgment and experience can reasonably be
credited, then his indictment of Navarro County jurors generally should
also be credited, meaning that W's racist bias would not be the exception
in Navarro County, but commonplace. Arguably, counsel's explanations
for his own failure to inquire about prejudice among prospective jurors
summoned for Sterling's capital trial suggests nothing less than that a ra-
cially unbiased jury could not have been seated in that county, in any
event. If that is true, then capital punishment cannot be administered
fairly in Navarro County, Texas, regardless of the many procedural pro-
tections imposed by decisions of the United States Supreme Court since
its decision upholding the Texas death penalty statute in Jurek v. Texas.172
Yet, the history of capital punishment associated with Navarro County is
not tainted only by Sterling, but arguably, by all capital prosecutions in
that county.

C. Deference to state court findings in the federal habeas process

The state court's finding in Sterling does not, itself, warrant the conclu-
sion that it engaged in any analysis about the soundness of trial counsel's
claimed strategy for purposes of the Strickland test. The conclusory find-
ing that Sterling's trial counsel did not render ineffective assistance con-
tains no information concerning the basis for its decision. It does not
demonstrate any appreciation of the significance of Turner v. Murray; any
consideration of the specific admissions made by Juror W in his affidavit
or state post-conviction hearing testimony; and does not even suggest
that trial counsel actually made a strategic or tactical decision not to ques-
tion W about his racial attitudes during voir dire. In fact, it characterizes
Dunn's failure to do so as a failure.

The deference that now characterizes federal habeas court determina-
tions is similarly apparent in the treatment of the allegations that defense
counsel Mostiler in Osborne exhibited racist attitudes in his treatment of
his client. The circuit court was concerned that the evidence supporting
Osborne's claim, including the affidavit from trial counsel's other client,
Huey, was not developed until after his first petitions in state and federal
court had been denied, suggesting that the claim based on the affidavit
had been procedurally defaulted. 173 The state court initially credited
counsel's explanation that he had conveyed the plea offer to Osborne over
Osborne's claims. It then held that this determination required rejection
of the revised, successor claim supported by the witness's affidavit, based
on the application of the principle of res judicata.

171. Sterling v. Dretke, 117 F. App'x 328, 332 (5th Cir. 2004).
172. 428 U.S. 262 (1976).
173. Osborne, 466 F.3d at 1317.



LETHAL DISCRIMINATION U 105

The federal habeas court initially ruled that the claim had not been
exhausted. Following the state proceeding in which Osborne offered the
affidavit of his witness Huey and the state court applied the doctrine of
res judicata in rejecting the claim on the merits, the parties agreed in the
federal litigation that the issue was exhausted. The State argued, how-
ever, that the claim had been procedurally defaulted based on Osborne's
failure to develop the evidentiary record prior to the successor proceed-
ing. The federal court denied relief on the claims, deferring to the state
court's judgment resting on procedural default, effectively rejecting Os-
borne's ineffective assistance argument. In so doing, it avoided address-
ing Osborne's claim that his attorney acted out of racial animosity on the
merits.

The disposition of Osborne's claims in his federal habeas petition
never addressed the issue of trial counsel's claimed racist attitudes or
evaluated the credibility of his witness's testimony concerning counsel's
references to Osborne's race and his feelings about Osborne's case. In-
stead, the Eleventh Circuit predicated its rejection of his petition on
purely procedural grounds:

First, Osborne's claim based on the Sixth Amendment is clearly
barred from federal habeas review. The state trial court found the
claim res judicata and even Osborne's counsel conceded such.
Second, our reading of the state trial court's order on Osborne's
second state habeas petition convinces us that Osborne's Eighth
Amendment McCleskey claim is also procedurally barred from
federal review. The state trial court relied upon Georgia procedu-
ral rules in denying Osborne relief on this claim. As such, the
claim is barred from federal review.174

While the circuit court acknowledged the claim of racism, it concluded
that Osborne still failed to show that counsel's attitude actually affected
his representation: "Even if the affidavit correctly recounts Mostiler's
statements to Huey, it does not establish that Mostiler failed to convey the
plea offer to Osborne. Moreover, Osborne presents no other evidence to
support his claim that Mostiler's alleged racial animosity affected his
representation."175

Regardless of the apparent procedural default in the development of
Osborne's claim, the more important question for the administration of
the federal habeas process relates to the degree of deference afforded de-
fense counsel's testimony in responding to the claim and the federal
courts' deference to the state court's acceptance of that response. Why
should any federal court accept the state court findings as sufficiently re-
liable to bar review in federal habeas without first ascertaining if the de-
fense attorney did, in fact, demonstrate the racial animosity toward his
client charged and supported by the testimony of another, arguably disin-
terested, witness?

174. Id. at 1318.
175. Id.



106 U HARVARD JRNL ON RACIAL & ETHNIC JUSTICE U VOL. 26, 2010

The answer is quite simply that deference to state disposition of fed-
eral claims has essentially become a way of life in habeas corpus.176 The
Eleventh Circuit essentially ignored the significance of the claim of racial
animus on the part of Osborne's counsel in deferring to the procedural
default of this claim by the Georgia state courts.

Similarly, Miller-El and Sterling share a common thread of concern for
racial discrimination in the jury selection process of a death penalty case.
Miller-El's underlying principle is directly applicable to the disposition of
Sterling's claim in the circuit court. In both Miller-El and Sterling, the Fifth
Circuit deferred to the legal conclusions rendered by the Texas trial courts
in the state post-conviction process.177 The Supreme Court's decision in
Miller-El, however, demonstrates that even the revised statute's178 require-
ment for deference to state court legal conclusions79 does not compel def-
erence even when faced with a contested evidentiary record.180 Despite
the arguments advanced by Texas and trial court findings that the expla-
nations given by prosecutors were "completely credible [and] sufficient"
for a conclusion that "no purposeful discrimination" had occurred in the
jury selection process,181 the Court nevertheless concluded that Miller-El
had produced evidence "too powerful to conclude anything but
discrimination." 182

Clearly, the Court found the circuit court was simply too deferential in
reviewing the state court's findings in light of the record and likely too

176. The Court requires deference to application of state procedural default rules based
on counsel's failure to preserve error for federal review, as in Coleman v. Thompson,
501 U.S. 722, 752-53 (1991), where counsel failed to timely file capital defendant's
appeal from denial of post- conviction relief in state courts, resulting in procedural
bar to review or certiorari or in federal habeas corpus.

177. Miller-El v. Dretke, 361 F.3d 849, 862 (5th Cir. 2004); Sterling v. Dretke, 117 F. App'x
328, at 333 (5th Cir. 2004).

178. Antiterrorism and Effective Death Penalty Act of 1996, 28 U.S.C. § 2254 (1996).
179. 28 U.S.C. § 2254 provides, in pertinent part:

(d) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to
any claim that was adjudicated on the merits in State court proceedings unless
the adjudication of the claim-

(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Su-
preme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.

Subsection (d)(1) essentially requires deference to state court decisions that are in-
correct or wrong, but not "unreasonable" in terms of their understanding or appli-
cation of controlling United States Supreme Court decisions.

180. In its first decision reversing the Fifth Circuit and remanding the case in Miller-El,
the Court observed:

Even in the context of federal habeas, deference does not imply abandonment
or abdication of judicial review. Deference does not by definition preclude re-
lief. A federal court can disagree with a state court's credibility determination
and, when guided by AEDPA, conclude the decision was unreasonable or that
the factual premise was incorrect by clear and convincing evidence.

Miller-El v. Cockrell, 537 U.S. 322, 340 (2003).
181. Miller-El v. Dretke, 545 U.S. at 236 (2005) (alteration in original).
182. Id. at 265.
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deferential in crediting the prosecutors' explanations as well. Although
the standard of proof of error in the state court's factual findings, clear
and convincing evidence, is high, Miller-El demonstrates that a reviewing
court in federal habeas is not foreclosed by facts arguably supporting the
state court's conclusions.

Critically, the circuit court noted the same standard in its review in
Sterling,183 but applied the same "dismissive and strained interpretation"
of the evidence condemned in Miller-El. In Sterling's case, the factual re-
cord clearly and convincingly demonstrates that Juror W held racially-
discriminatory views and that trial counsel made no attempt to probe his
attitudes toward race during voir dire. Dunn provided a facially-accept-
able explanation for his failure as a matter of strategy, just as the prosecu-
tors in Miller-El offered non-discriminatory explanations for their use of
peremptories.184 In contrast to the ultimate disposition of Miller-El's
claims, the Fifth Circuit's deference to trial counsel's explanation and the
state trial court's findings in Sterling ultimately served to deny him fed-
eral habeas relief. Unlike Miller-El, the Supreme Court did not overturn
the Fifth Circuit's exercise of deference to afford Sterling the relief denied
by the circuit court, despite the fact that he was actually able to show that
a juror holding racist attitudes had served on the jury whose findings
resulted in the imposition of his death sentence.

Miller-El demonstrates that the Fifth Circuit has simply been too defer-
ential, both in reviewing counsels' explanations for their decisions and the
state court's conclusions based upon those explanations in the federal
habeas process. The Supreme Court's long-held commitment to eliminat-
ing the effects of racial discrimination in the criminal trial process, partic-
ularly with respect to imposition of the death penalty, requires that
federal habeas courts approach their task of reviewing claims implicating
racial intent, or failure to protect against racial animus, with skepticism.

III. THE COURT'S INADEQUATE RESPONSE TO THE PROBLEM OF RACIAL

DISCRIMINATION IN THE ADMINISTRATION OF THE DEATH PENALTY

"Discrimination on the basis of race, odious in all aspects, is espe-
cially pernicious in the administration of justice."185

That state courts make mistakes in the enforcement of federal constitu-
tional rights and protections in state criminal proceedings is clear. Those
mistakes are evident in United States Supreme Court decisions reversing
state court decisions in which federal constitutional claims urged by crim-
inal litigants were rejected.186 And, this truth is implicit in the recognition

183. Sterling v. Dretke, 117 F. App'x 328, at 330 (5th Cir. 2004).
184. 545 U.S. at 236.
185. Rose v. Mitchell, 443 U.S. 545, 555 (1970).
186. For example, the Supreme Court has granted relief in a number of capital cases

arising in Texas alone. It upheld the Texas death penalty and capital sentencing
process in Jurek v. Texas, 428 U.S. 262 (1976). Since Jurek, the Court has repeatedly
reviewed Texas death sentences, frequently granting relief. See, e.g., Panetti v. Quar-
terman, 551 U.S. 930 (2007); Brewer v. Quarterman, 550 U.S. 286 (2007); Abdul-Kabir
v. Quarterman, 550 U.S. 233 (2007), on remand after 543 U.S. 985 (2004); Smith v.
Texas, 550 U.S. 297 (2007), on remand after 543 U.S. 37 (2004) (per curiam); Miller-El v.
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that on occasion, the mistaken judgments of state courts are, in fact, erro-
neous but reasonable, and thus are now entitled to deference in federal
habeas actions.187 Section 2254(d)(1) limits availability of federal habeas
relief for state court defendants to those cases in which state reviewing
courts rendered a decision on the constitutional claim "that was contrary
to, or involved an unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United States."188

Moreover, the Court's decisions in Miller-El and Snyder v. Louisiana
both demonstrate the ongoing problem of undue deference being af-
forded state trial judges in considering claims attacking the use of per-
emptory challenges by state prosecutors. Because trial court decisions
have been accorded deference based on the immediate opportunity for
trial judges to assess credibility of prospective jurors and prosecutors,
deference to their decisions has generally been accepted as reasonable.189
Yet, in Miller-El and Snyder, the Court was forced to concede, at least by
implication in the fact that it reviewed the same record in each case on
two different occasions, that lower courts simply had not considered trial
court conclusions concerning the motivation of prosecutors in exercising
peremptory challenges against black venirepersons with a reasoned skep-
ticism, affording deference more as an exercise of comity and in line with
conventional wisdom about the superiority of trial court fact-finding than
as a result of reasoned consideration of the record. The simple fact is that
trial judges-often elected-are far closer to local prosecutors and pro-
spective jurors-who will most likely be registered voters-than to the
United States Supreme Court, or defendants charged with what are al-
most certainly notorious and heinous crimes, particularly as viewed in
the communities in which the case is being tried.

Dretke, 545 U.S. 231 (2005) opinion following remand in Miller-El v. Cockrell, 537 U.S.
322 (2003); Banks v. Dretke, 540 U.S. 668 (2004); Penry v. Johnson, 532 U.S. 782
(2001); Tenard v. Dretke, 542 U.S. 274 (2004); McFarland v. Scott, 512 U.S. 1256
(1994); Trevino v. Texas, 503 U.S. 562 (1992); Penry v. Lynaugh, 492 U.S. 302 (1989);
Powell v. Texas, 492 U.S. 680 (1989), opinion following remand in 487 U.S. 1230 (1988);
Satterwhite v. Texas, 486 U.S. 249 (1988); Estelle v. Smith, 451 U.S. 454 (1981); Ad-
ams v. Texas, 448 U.S. 38 (1980).

187. Consider the opinion of Justice O'Connor in Williams v. Taylor, 529 U.S. 362, 99
(2000), where she announced Part II of the Court's opinion, joined by Justice Ken-
nedy, the Chief Justice, Justice Thomas and Justice Scalia. In Part II, Justice
O'Connor explained:

In § 2254(d)(1), Congress specifically used the word "unreasonable," and not a
term like "erroneous" or "incorrect." Under § 2254(d)(1)'s "unreasonable ap-
plication" clause, then, a federal habeas court may not issue the writ simply
because that court concludes in its independent judgment that the relevant
state-court decision applied clearly established federal law erroneously or in-
correctly. Rather, that application must also be unreasonable.

529 U.S. at 411 (O'Connor, J., concurring) (emphasis added).
188. Williams v. Taylor, 529 U.S. at 377-78. The Court reversed the Fourth Circuit, which

had interpreted the provision too strictly in holding that federal habeas relief is
granted only if a decision rendered by a state court was so contrary to existing
Supreme Court precedent that all reasonable jurists would agree that the state court
had reached an incorrect conclusion.

189. E.g., Wainwright v. Witt, 469 U.S. 412 (1985) (holding state court's finding regarding
qualification of prospective juror to serve on capital jury presumed correct in fed-
eral habeas).
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Procedural protections designed to eliminate racial discrimination can
be totally frustrated if judges who conduct fact-finding on evidence in-
tended to support federal constitutional claims are predisposed to reject
claims of racial bias. Trial judges who are themselves insensitive to
claims of racial discrimination or who refuse to face the potential political
or social repercussions from ruling against local prosecutors, citizen/ju-
rors or the police are empowered by unreasonably deferential review on
the part of other judges to reject constitutional claims on the basis of fac-
tual determinations that do not offer support for the legal propositions
advanced.

The extremely high level of deference generally applied to trial court
determinations regarding credibility of those appearing in court, how-
ever, is evident even in the Court's decision in Snyder, when the majority
implicitly acknowledged that the trial court's determination was clearly
erroneous.190 But the Snyder Court, even faced with persistent rejection by
the state courts of petitioner's claim of constitutional error in the prosecu-
tor's discriminatory use of a peremptory challenge, a claim substantiated
by the trial record, nevertheless observed: "On appeal, a trial court's rul-
ing on the issue of discriminatory intent must be sustained unless it is
clearly erroneous."191

The Snyder majority then explained the reasoning behind this prefer-
ence for deference in the review of trial court decision-making on credi-
bility issues:

The trial court has a pivotal role in evaluating Batson claims. Step
three of the Batson inquiry involves an evaluation of the prosecu-
tor's credibility and "the best evidence [of discriminatory intent]
often will be the demeanor of the attorney who exercises the chal-
lenge." In addition, race-neutral reasons for peremptory chal-
lenges often invoke a juror's demeanor (e.g., nervousness,
inattention), making the trial court's first-hand observations of
even greater importance. In this situation, the trial court must
evaluate not only whether the prosecutor's demeanor belies a dis-
criminatory intent, but also whether the juror's demeanor can
credibly be said to have exhibited the basis for the strike attrib-
uted to the juror by the prosecutor. We have recognized that these
determinations of credibility and demeanor lie "peculiarly within
a trial judge's province" and we have stated that "in the absence
of exceptional circumstances, we would defer to [the trial
court]. "192

This level of deference, when applied to credibility issues relating to
claims of racial discrimination in the administration of the death penalty
particularly, virtually invites trial court defiance of constitutional prece-
dent in the application of the law, even when lower courts give what may
only be superficial deference to interpretation of the Constitution.

190. Id. at 477.
191. Id.
192. Id. (citations omitted).
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The key to the elimination of racial discrimination in the administra-
tion of the death penalty lies in the Supreme Court's recognition of the
difficulties created by its own decisions in terms of enforcement of federal
constitutional rights. Deference to the decisions made by lower courts,
whether state courts or lower federal courts, cannot further the goal of
eliminating racial discrimination if the attitudes of judges charged with
the duty to enforce the Constitution are insensitive to the problem or the
very existence of racial discrimination in their courts. The Court's hesi-
tance in addressing the realities of judicial decision-making over the years
has led to the current situation in which superficial adherence to constitu-
tional values is accompanied by indifference, often willful indifference.

The Court's only tools for reversing the drift toward accommodation
of racial bias, most often latent and not patent, are its ability to reverse
lower court decisions in the certiorari and federal habeas processes, and
its willingness to assert its positions in the strongest possible language in
its decisions rendered on constitutional questions. The final decisions in
Snyder and Miller-El, respectively, demonstrate its use of the power of
reversal when state and lower federal courts fail to respond to its initial
implied directive in vacating and remanding for reconsideration. Once
lower courts fail to appreciate the Court's concern in ordering a second
consideration, their intransigence must be dealt with by rendition on fur-
ther review by a subsequent grant of certiorari.

Not all reconsiderations, of course, reflect intransigence on the part of
lower courts and, indeed, no doubt in the majority of cases the lower
court performs a necessary part of the process of applying legal principle
to the pertinent facts in the record properly. But where matters of racial
discrimination are at issue, and particularly when they implicate a misuse
of the death penalty based upon discriminatory intent or indifference to
constitutional protections, the Court should act far more aggressively in
forcing recognition of the problem posed and demanding that lower
courts themselves act aggressively in ordering relief. Formal recognition
that factually-supported claims of racial discrimination in the administra-
tion of the death penalty constitute matters of fundamental error will re-
move much of the uncertainty in enforcement characterizing application
of existing remedies.

The additional problem, however, is not a matter of precision in ex-
isting rules or principles, but instead rests in the subjective evaluations
made by lower court judges when issues of racial discrimination are
raised and supported by credible evidence, particularly when the evi-
dence is controverted. To ensure that capital sentences are not influenced
by racial animus or deliberate discrimination, the Court must also set a
new tone for dealing with these issues. Snyder demonstrates the point:
although the Court eventually corrected the constitutional error in the im-
proper exclusion of a minority juror from the capital trial, it did so with
an almost apologetic tone, continuing to emphasize the usual virtue of
deference to trial court observation and evaluation in the process of con-
sidering the claim of discrimination.

Rather than adopting the cautious tone of Snyder in addressing cases
in which racial discrimination claims provide the focus for the Court's
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review, it should address the issues far more aggressively in order to
clearly indicate to lower courts its expectation that such claims will be
viewed with the highest level of scrutiny. In order to prevent the use of
capital punishment to further constitutionally impermissible objectives
such as racial oppression-even when the effect is clearly collateral and
not a deliberate aspect of public policy-the Court has to give more sub-
stance to its traditional and consistent expressions of racial fairness in the
administration of the death penalty. This also means that the Court must
expand its docket, if necessary, and use the certiorari process affirma-
tively to address claims that are rooted in racial discrimination so that
cases like Sterling and Osborne do not fall through the cracks in litigation
and appellate review created by unreasonable deference and inflexible
policies of procedural default.

CONCLUSION

Sterling is the story of one capital trial and the subsequent post-convic-
tion process and execution. The case raises troubling questions about the
role of racial bias in the criminal justice process, particularly with regard
to the prosecution of capital cases and imposition of the death penalty,
and about the role of reviewing courts in protecting the rights of criminal
defendants, regardless of race, to be free from the taint of racial prejudice
in their trials, even when they are, in fact, guilty.

What is clear is that the promise made in the Constitution of a racially-
fair capital sentencing process was simply not kept for Gary Sterling or
Curtis Osborne. Whether they would have suffered the same penalty had
their capital prosecutions not been tainted by substantial allegations of
racial prejudice-whether they could actually demonstrate that they suf-
fered prejudice attributable to unacceptable attitudes of racial animus on
the part of decision-makers within the criminal justice system-the ines-
capable fact is that evidence of race-based discrimination was developed
and dismissed within the system of deferential decision-making in which
legitimate constitutional claims are often subordinated to concern for pro-
cedural regularity. In this sanitized process, it is process itself, rather
than substance, that prevails. Ultimately, the duty to enforce constitu-
tional protections rests with the judicial branch and it is the Supreme
Court that must confront the failure of its jurisprudence to prevent racial
discrimination in the administration of the death penalty.

In the end, of course, Sterling's execution will remain largely unno-
ticed, a footnote in the history of this country's capital punishment juris-
prudence. But its importance should not be understated because the case
reflects the most fundamental flaw in the premise that the death penalty
can be administered without danger of racial prejudice at this point in our
history. The residual racism that plagues American society cannot be as-
sumed not to taint the death penalty in practice. Regrettably, despite the
Supreme Court's consistent expressions of concern that capital punish-
ment not be imposed in a racially-discriminatory manner, its decisions
have failed to adequately further its sentiment in this regard.
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CAPITOL PUNISHMENT


