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proceeding.18 Exhaustion may be excused where it would prove futile,18!
and the federal habeas court may agree with a petitioner’s argument that
dismissal or abatement of the pending federal litigation should not be
required to permit further litigation in state courts. But the requirement
for exhaustion, unless expressly waived by the State,182 will typically re-
quire that a state defendant litigate his federal constitutional claims in
available state court proceedings before proceeding in federal court.183
The problem arises when late discovery of the claim may bar timely filing
of a state post-conviction petition, even though the inmate may have time
remaining to file his federal habeas claim.

A cautious petitioner faced with the alternative of pursuing a previ-
ously unlitigated claim in a state proceeding might proceed with federal
litigation and address the exhaustion problem only if the State moves to
dismiss to require exhaustion of any remaining state remedy. Because
federal habeas claims for state inmates must be brought within a year
following the conclusion of the state court direct appeal, 18 including the
petition for certiorari to the United States Supreme Court,185 state post-
conviction litigation would ordinarily be expected not to conclude within
the one year limitations period. The federal statutory limitations period is

180. 28 U.S.C. § 2254(c) (2010).
181. For instance, in Eaton v. Wyrick, 528 F.2d 477 (8th Cir. 1975), the circuit court recog-
nized that exhaustion is not deemed futile absent a clear manifestation that a state
court will reject a petitioner’s constitutional claims. In that pre-AEDPA case, the
court explained the “futility” exception to the exhaustion requirement:
This exception derives from a recognition that 28 U.S.C. § 2254(b) and (c) are
based on a principle of comity rather than a technical jurisdictional limitation.
While due regard for that principle requires that the state be afforded the initial
opportunity to consider alleged violations of the federal constitutional rights of
its prisoners, a petitioner is not required to file repetitious or futile applications
in the state courts.

Eaton, 528 F.2d at 482.

182. 28 US.C. § 2254(b)(3) (2010) provides: “A State shall not be deemed to have waived
the exhaustion requirement or be estopped from reliance upon the requirement un-
less the State, through counsel, expressly waives the requirement.” Id.

183. An example of the Court’s commitment to exhaustion as a key prerequisite to the
exercise of federal habeas jurisdiction is demonstrated in O’Sullivan v. Boerckel, 526
U.S. 838 (1999), where the issue involved the petitioner’s failure to seek review in
the state supreme court of an adverse determination by the intermediate appellate
court on a federal constitutional claim. The failure to seek review in the Illinois
Supreme Court from an adverse ruling in the intermediate court resulted in a fail-
ure to exhaust the claim, even though the Illinois Supreme Court discouraged fil-
ings that would require affirmance based on the application of precedent. Id. at
839-40.

184. 28 US.C. § 2244 provides, in pertinent part:

(d)(1) A 1-year period of limitation shall apply to an application for a writ of
habeas corpus by a person in custody pursuant to the judgment of a State court.
The limitation period shall run from the latest of— (A) the date on which the
judgment became final by the conclusion of direct review or the expiration of
the time for seeking such review. . ..

28 U.S.C. § 2244(d) (2010).

185. The direct appeal ends for this purpose with the disposition of the petition for certi-
orari by the United States Supreme Court seeking review after conclusion of the
state appellate process following conviction. Griffith v. Kentucky, 479 U.S. 314, 321
n.6 (1987).
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tolled during the pendency of any properly-filed petition for state post-
conviction relief.186 This would seemingly suggest that any attempt to ex-
haust state remedies would toll the federal habeas limitations period, but
that exception is subject to interpretation as to what constitutes a “prop-
erly filed” state application. In a series of decisions, the Court has consid-
ered what constitutes a “properly filed” application for state post-
conviction relief,” and the danger for the unwary petitioner seeking to
comply with the statutory exhaustion requirement is that a state court
filing will be rejected on procedural grounds, potentially resulting in the
tolling provision being deemed inapplicable by the federal habeas court.

Similarly, the federal limitations period is also tolled for newly-dis-
covered constitutional claims, running from “the date on which the fac-
tual predicate of the claim or claims presented could have been
discovered through the exercise of due diligence.”188 To the extent that
claims of racial discrimination may prove to be among the most difficult
to discover, even when exercising exceptional diligence, because of the
likelihood of concealment on the part of state actors, this exception in the
federal statute would be of critical importance in such a case.

The best option for avoiding limitations problems likely lies in timely
filing in federal court, when possible, and seeking abatement of the fed-
eral proceeding, rather than dismissal, for purposes of exhaustion. In
Rhines v. Weber,1s9 the Court recognized that dismissal of a pending fed-
eral habeas petition for purposes of exhaustion may necessarily resultin a
subsequent re-filing, after exhaustion of state remedies has been com-
pleted, requiring dismissal under the statute’s one-petition rule.1% Rhines
does require that the petitioner show “good cause” for not previously
exhausting state process;19! of particular concern for the Court was that
abeyance of federal habeas proceedings challenging state court disposi-
tions in capital cases not be used to facilitate delay in execution of the
sentence.1%2

Mindful of the Court’s concerns in Rhines, capital petitioners asserting
newly-discovered claims of racial discrimination tainting the proceedings

186. 28 U.S.C. § 2244(d)(2) (2010) (“The time during which a properly filed application
for State post-conviction or other collateral review with respect to the pertinent
judgment or claim is pending shall not be counted toward any period of limitation
under this subsection.”).

187. See Artuz v. Bennett, 531 U.S. 4, 5-8, (2000) (noting petition “properly filed” when
delivered and accepted by “appropriate court officer for placement into the official
record”); Carey v. Saffold, 536 U.S. 214, 226 (2002) (tolling of federal filing period
dependent on state court finding that petition was timely filed); Pace v. DiGug-
lielmo, 544 U.S. 408 (2005) (stating that untimely filing in state court bars reliance on
tolling provision of federal habeas statute). But see Jimenez v. Quarterman, 129 S.Ct.
681 (2009) (permitting defendant to file out-of-time appeal, federal statute tolled
pending disposition of state court proceedings).

188. 28 U.S.C. § 2244(d)(1)(D) (2009).

189. 544 U.S. 269 (2005).

190. 28 U.S.C. §2244(b)(1) provides: “A claim presented in a second or successive
habeas corpus application under section 2254 that was presented in a prior applica-
tion shall be dismissed.” 28 U.S.C. § 2244(b) (2009).

191. 544 US. at 277.

192. Id. at 278.
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in state court should present as fully a developed claim as possible in the
federal proceeding. The Court’s adoption of the structural error standard
would serve to promote the goal of addressing such claims on the merits
by virtually ensuring that capital litigants who have made appropriate
effort to discover and present their racial prejudice claims will meet its
standard for good cause in order to permit fair consideration of those
claims. This may, of course, involve abeyance to afford the petitioner a
reasonable opportunity to present his claim in available state process, or
result in a finding that state process is not available for litigation of the
claim, permitting the federal habeas court to proceed to consider the
claim on the merits without exhaustion in the state courts.

This approach to the problems posed by the statutory exhaustion re-
quirement and the Court’s recognition of procedural default as a bar to
litigation of many newly-discovered constitutional claims would further
the Court’s expressed goal of eliminating racism from the administration
of the death penalty. But it is not designed to simply ignore conventional
process, only to permit litigation of claims that without doubt undermine
the integrity of death sentences and, consequently, the criminal justice
system. Defendants should continue to be under a duty to exercise due
diligence in attempting to raise claims of racial discrimination once dis-
closed or discovered, even though such claims might be subject to proce-
dural default in state proceedings. State courts, however, would be able
to avoid federal habeas review of defaulted claims by electing not to im-
pose default rules and addressing the claims on the merits.

Finally, the Supreme Court should speak definitively with respect to
procedural default of racial discrimination claims in the state courts in
order to give federal habeas courts the unequivocal authority to address
constitutional claims based on racial discrimination in state prosecutions.
Because the authority of federal habeas courts to order relief for state in-
mates must be predicated on a showing that the state court disposition is
contrary to or reflects an unreasonable application of existing Supreme
Court precedent,'93 a state court’s disposition resting on procedural de-
fault would typically not appear to trigger federal habeas jurisdiction.1%
However, if the Court were to hold that such claims could not be proce-
durally defaulted in capital cases unless deliberately withheld, the Court’s
pronouncement would open the door to litigation of such claims on their
merits in the federal habeas process.

c. Supplanting deferential review with de novo review of claims of racial
discrimination in the administration of the death penalty

Much as the requirement for deference to state court application of
state procedural rules serves to frustrate litigation of meritorious claims,
requiring deference to the process and results of state court decision-mak-

193. 28 U.S.C. § 2254(d)(1) (2010); Williams v. Taylor, 529 U.S. 362, 413 (2000).

194. The exception to the usual rule of deference to state court application of procedural
default rules lies when the federal court finds that the state procedural default rule
has not been consistently applied, or when the state court engages in an “exorbitant

application” of a “generally sound rule,” of procedural default. Lee v. Kemna, 542
U.S. 362, 376 (2002).
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ing can also mask constitutional violations that should require relief
under the federal habeas statute. The federal habeas statute has long re-
quired deference to state court fact-finding,!% but the statute also afforded
the habeas court discretion to order an evidentiary hearing in the event
the petitioner could demonstrate that he had been deprived of a full and
fair opportunity to develop his factual predicate for a federal claim in the
state courts based on one or more of the statutory exceptions included in
subsection (d) of then-Section 2254.1% Otherwise, state court factual de-
terminations were entitled to a presumption of correctness binding upon
federal habeas courts.1s”

The Supreme Court’s decision in Keeney v. Tamayo-Reyes1®8 further re-
stricted federal habeas court fact-finding by imposing on the petitioner a
much higher duty to develop the factual predicate for his constitutional
claims in state proceedings. Prior to the Court’s restrictive decision in
Tamayo-Reyes, federal courts had operated with greater discretion to af-
ford federal habeas petitioners expanded opportunities to develop the ev-

195. Marshall v. Lonberger, 455 U.S. 422, 432 (1983). Prior to adoption of the 1996
amendments to the federal habeas statute, 28 U.S.C. § 2254(d) provided:
In any proceeding instituted in a Federal court by an application for a writ of
habeas corpus by a person in custody pursuant to the judgment of a State court,
a determination after a hearing on the merits of a factual issue, made by a State
court of competent jurisdiction in a proceeding to which the applicant for the
writ and the State or an officer or agent thereof were parties, evidenced by a
written finding, written opinion, or other reliable and adequate written indicia,
shall be presumed to be correct, unless the applicant shall establish or it shall
otherwise appear, or the respondent shall admit—(1) that the merits of the fac-
tual dispute were not resolved in the State court hearing; (2) that the fact[-
Ifinding procedure employed by the State court was not adequate to afford a
full and fair hearing; (3) that the material facts were not adequately developed
at the State court hearing; (4) that the State court lacked jurisdiction of the sub-
ject matter or over the person of the applicant in the State court proceeding; (5)
that the applicant was an indigent and the State court, in deprivation of his
constitutional right, failed to appoint counsel to represent him in the State court
proceeding; (6) that the applicant did not receive a full, fair, and adequate hear-
ing in the State court proceeding; or (7) that the applicant was otherwise denied
due process of law in the State court proceeding; (8) or unless that part of the
record of the State court proceeding in which the determination of such factual
issue was made, pertinent to a determination of the sufficiency of the evidence
to support such factual determination, is produced as provided for hereinafter,
and the Federal court on a consideration of such part of the record as a whole
concludes that such factual determination is not fairly supported by the record:

And in an evidentiary hearing in the proceeding in the Federal court, when due
proof of such factual determination has been made, unless the existence of one
or more of the circumstances respectively set forth in paragraphs numbered (1)
to (7), inclusive, is shown by the applicant, otherwise appears, or is admitted by
the respondent, or unless the court concludes pursuant to the provisions of
paragraph numbered (8) that the record in the State court proceeding, consid-
ered as a whole, does not fairly support such factual determination, the burden
shall rest upon the applicant to establish by convincing evidence that the fac-
tual determination by the State court was erroneous.
28 U.S.C. § 2254(d) (2010).
196. Id.
197. E.g., Sumner v. Mata, 449 U.S. 539, 551 (1981) (holding that facts found by state
appellate courts, as well as state trial courts, are binding on federal habeas courts).
198. 504 U.S. 1 (1992).
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identiary record if necessary to support a colorable claim for habeas
relief.1% This approach effectively prevented federal habeas petitioners
from bypassing the state courts for purpose of litigation of factual matters
essential to resolution of the federal claims.

In combination with the requirement for deference to state court fact
determinations as controlling on federal habeas courts, the Court’s deci-
sion in Tamayo-Reyes served to require state court defendants to fully pre-
sent their federal constitutional claims to the state courts for initial
resolution. The Court did recognize an exception in situations in which a
habeas petitioner exercised due diligence in attempting to develop the
factual basis for the federal constitutional claim, but was effectively pre-
vented from doing so by state authorities or the operation of state proce-
dural rules limiting his ability to do so.20 Later, in reviewing the
deference required by the AEDPA amendment to the federal habeas stat-
ute in Williams v. Taylor,2 the Court essentially validated Tamayo-Reyes in
finding that subsection 2254(e)(2)(A)(ii) and (B) reflected the approach
taken there.22 The combined effect of the Court’s restriction on federal
court fact-finding in Tamayo-Reyes and the approach taken by Congress in
AEDPA is to limit fact-finding in the federal habeas courts to those situa-
tions in which the petitioner can demonstrate that additional fact-finding
is warranted based on his actual innocence of the offense.

At least superficially, the operation of Tamayo-Reyes and subsection
(e)(2) would appear to foreclose consideration of most discrimination-
based claims because either they would not demonstrate actual innocence
or the supporting evidentiary basis for the claims would not have been
developed in state proceedings. The problem is that often discovery of
the evidence of racial discrimination was simply not timely in terms of
state court process, almost certainly due to the inherent difficulties in dis-
cerning an unconstitutional intent deliberately or habitually concealed by
the actors involved. Sterling’s trial counsel made this very point in re-
sponding to the ineffective assistance claim based on his failure to voir
dire prospective jurors on attitudes on race when he explained that jurors
are not candid with respect to these kinds of inquiries. This reflects the
common problem of racism that once was acceptable in the community

199. Townsend v. Sain, 372 U.S. 293, 316-17 (1963), overruled by Keeney v. Tamayo-Reyes,
504 US. at 5.

200. Id. at 8, 12.

201. 529 U.S. 420 (2000).

202. Id. at 433-34. The applicable statutory section, 28 U.S.C. § 2254(e)(2), now provides:
(2) If the applicant has failed to develop the factual basis of a claim in State
court proceedings, the court shall not hold an evidentiary hearing on the claim
unless the applicant shows that—

(A) the claim relies on—
(i) a new rule of constitutional law, made retroactive to cases on collateral re-
view by the Supreme Court, that was previously unavailable; or
(ii) a factual predicate that could not have been previously discovered through
the exercise of due diligence; and
(B) the facts underlying the claim would be sufficient to establish by clear and
convincing evidence that but for constitutional error, no reasonable factfinder
would have found the applicant guilty of the underlying offense.

28 U.S.C. § 2254(e)(2) (2010).
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essentially going “underground”—being concealed, rather than being
addressed through changed disposition.

The statute does provide an alternative theory for presentation of
these newly discovered claims and development of supporting records,
assuming that the courts vigorously interpret subsection (b) to afford re-
lief where potentially meritorious challenges are made.23 It permits con-
sideration of a constitutional claim not previously litigated in the state
courts such that state remedies have been fully exhausted where no state
remedy exists for consideration of the claim,24 or where “circumstances
exist” rendering unexhausted state process “ineffective to protect the
rights” of the habeas petitioner.205

Despite the generally draconian tone of the 1996 amendments to fed-
eral habeas process adopted in the AEDPA, Congress appears to have
deliberately left the door open to litigation of newly-discovered claims of
precisely the type envisioned in this article. Arguably, these provisions,
particularly in recognizing in subsection (b) that state process for the
presentation and development of the claim may be unavailable or inade-
quate in certain instances, will permit newly discovered claims of racial
discrimination on the part of any actor2® in the state capital litigation pro-
cess to proceed on their merits in federal habeas proceedings.

The procedural limitations upon development of the factual predicate
necessary to support a federal constitutional claim may not be the only or
most burdensome obstacles to federal habeas relief. Instead, perhaps the
most important obstacle in many cases is the tendency of federal judges
to defer to state court decisions as a matter of comity or judicial courtesy,

203. 28 U.S.C. § 2254(b)(1)(B) (2010). This section provides:

(b)(1) An application for a writ of habeas corpus on behalf of a person in cus-
tody pursuant to the judgment of a State court shall not be granted unless it
appears that—(B)(i) there is an absence of available State corrective process; or
(ii) circumstances exist that render such process ineffective to protect the rights
of the applicant.

Id.

204. 28 US.C. § 2254(b)(1)(B)(i) (2010).

205. 28 US.C. § 2254(b)(1)(B)(ii) (2010).

206. In Sterling’s situation, of course, the “state action” or “state actor” requirement
would necessarily have to be satisfied by the conduct of jurors who might not other-
wise be regarded as “state actors.” See Edmonson v. Leesville Concrete Company,
500 U.S. 614, 624 (1991) (describing the jury as “an entity that is a quintessential
governmental body, having no attributes of a private actor” in performing govern-
mental function). Because the promise of a fair jury trial, implicit in the Sixth
Amendment guarantee, and an unbiased jury, implicit in the Fourteenth Amend-
ment guarantees of due process and equal protection, necessarily embraces fair dis-
closures by a prospective juror in voir dire and deliberations, jurors essentially
function as state actors in the criminal prosecution process. See, e.g., Williams v.
Taylor, 529 U.S. 420, 440 (2000) {involving a jury foreperson who failed to disclose
seventeen-year marriage to detective who was prosecution’s lead detective at trial);
Dennis v. United States, 339 U.S. 162, 171-72 (1950) (preserving right to prove actual
bias on part of trial jury); Rushen v. Spain, 464 U.S. 114, 119-20 (1983} (admonishing
trial judges to disclose instances of potential irregularity involving jurors during the
course of trial to permit remedy); Fep. R. Evip. 606(b) (“[A] juror may testify on the
question whether extraneous prejudicial information was improperly brought to the
jury’s attention or whether any outside influence was improperly brought to bear
upon any juror.”).
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which compromises many claims that would otherwise merit federal
habeas relief. This tendency has been reinforced by Supreme Court deci-
sions in which the good faith of state judges has been accepted, appar-
ently with little question,2? and by cases in which federal judges appear
reluctant to even evaluate state court decisions on the basis of reason,
apparently fearing charges that in doing so they merely substitute their
subjective assessments for those of state judges.

While the requirement for deference to state court findings of fact and
law is mandated by the re-structured federal habeas statute,208 two differ-
ent factors serve to compromise the ability of federal habeas courts to
protect capital defendants from racially-tainted death sentences. First,
while federal courts are required to defer to findings of state courts in
reviewing claims of violations of federal constitutional rights, state courts
themselves are not bound to defer to unreasonable explanations for con-
duct by state actors or defense attorneys that mask racial discrimination
or stereotyping. Realistically, however, decisions of state trial judges who
preside over both trials and, typically, post-conviction proceedings are
likely to be influenced by their very personal proximity to those actors in
the system that they are obligated to supervise.29 State trial judges, par-
ticularly elected judges, function in the community in which prosecutors,
defense counsel, police, and jurors are most likely to live and work. Par-
ticularly in the case of capital defendants charged with commission of the
most egregious offenses, state trial judges must be expected to share more
in common with virtually everyone else in the prosecution process than
with the criminal defendants themselves. If subject to popular rejection
by election, the added pressure of the publicity of the heinous crimes
prosecuted in their courts with its potential to shape public opinion re-
quires even greater resolve on the part of judges to rule dispassionately
and aggressively in protecting the constitutional rights of capital
defendants.

Moreover, even assuming that state trial judges act most diligently,
state post-conviction process routing constitutional claims through the
state court of conviction may also create anxiety for a trial judge in whose
court a death sentence has been imposed in retrospectively considering
whether the sentence has been influenced by constitutional error. Where
the sentence has been imposed by a jury, the state judge must consider
invalidating the conviction or sentence based on claims that may well im-

207. Seee.g., Miller v. Fenton, 474 U.S. 104 (1985). In explaining that issues relating to the
voluntariness of a confession are subject to de novo review, the Court noted: “We
reiterate our confidence that state judges, no less than their federal counterparts,
will properly discharge their duty to protect the constitutional rights of criminal
defendants.” Id.

208. 28 U.S.C. §2254(d) (2010).

209. State post-conviction processes commonly require the petitioning convicted defen-
dant to file the application in the trial court of conviction. E.g., Ark. R. Crim. Pro.
37.5 (authorizing post-conviction attack on capital convictions resulting in imposi-
tion of the death penalty); NMRA 5-802D(1) (authorizing filing petition for post-
conviction relief in New Mexico district court of conviction); Tex. Cope Crim. Proc.
AnN. art. 37.071, sec. 4(a) (authorizing filing of application for post-conviction relief
in case in which death sentence imposed in court of conviction).
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pugn the integrity of the process, particularly where the claim rests on an
allegation that racial prejudice has infected the process. Prosecutors, de-
fense counsel and police necessarily understand and accept the legal re-
quirements for due process, but lay jurors may not understand attacks on
a verdict or sentence rendered that is perceived to fairly reflect the evi-
dence. The suggestion that racial animus has influenced a jury verdict
likely carries the greatest potential for adverse public reaction to a deter-
mination that the verdict must be set aside.

The second flaw in the process of reviewing constitutional challenges
lies in the tension between the statutory requirement for deference, gener-
ally, and the appreciation for the role of reasonableness in assessing state
court findings. The Court’s decisions in Miller-El and Snyder both demon-
strate the ongoing problem of undue deference afforded state trial judges
in considering claims attacking the use of peremptory challenges by state
prosecutors.2i© Because trial court decisions have been accorded defer-
ence based on the immediate opportunity for trial judges to assess credi-
bility of prospective jurors and prosecutors, deference to their decisions
has generally been accepted as reasonable.211 Yet, in both Miller-El and
Snyder the Court was forced to concede, at least by implication based on
the fact that it reviewed the same record in each case on two different
occasions, that lower courts simply had not considered trial court conclu-
sions concerning the motivation of prosecutors in exercising peremptory
challenges against black venirepersons with a reasoned skepticism. The
lower courts had afforded deference more as an exercise of comity and in
line with conventional wisdom about the superiority of trial court fact-
finding than as a result of reasoned consideration of the record.

But perhaps an even better indicator of the Court’s view of the role of
state courts in terms of the enforcement of federal constitutional protec-
tions is evident in its treatment of the habeas process in Brecht v. Abraham-
son22 and Fry v. Pliler23  When a state court reviews a federal
constitutional claim on direct appeal, it must apply the harmlessness stan-
dard of Chapman v. California.2¢+ Under Chapman, the burden is placed on
the prosecution to demonstrate that constitutional trial error was harm-
less beyond a reasonable doubt in order to avoid reversal.2i5 In Brecht,
however, the Court held that when that same error is recognized by the
federal habeas court, the petitioner is not entitled to relief unless he can
also establish by a reasonable likelihood that the error affected the course
of the proceedings.216 When the federal habeas court is in “grave doubt”
as to whether the prejudice standard has been met, the petitioner is enti-
tled to relief.217

210. See supra notes 4469, and accompanying text.

211. E.g., Wainwright v. Witt, 469 U.S. 412 (1985) (holding state court’s finding regarding
qualification of prospective juror to serve on capital jury presumed correct in fed-
eral habeas court).

212. 507 U.S. 619 (1993).

213. 127 S.Ct. 2321 (2007).

214. 386 U.S. 18 (1967).

215. Id. at 324.

216. Brecht, 507 U.S. at 631.

217. O’Neal v. McAinich, 513 U.S. 432 (1995).
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The Brecht Court rejected the argument that the more difficult burden
of obtaining relief on federal constitutional claims in the habeas process
might lead some state courts to simply fail to apply Chapman rigor-
ously.28 But in fact, the application of the Brecht standard in numerous
cases demonstrates that whether intentional or not, state courts failed to
vigorously enforce constitutional protections. The Eighth Circuit alone
had taken the position that if state courts have failed to recognized fed-
eral constitutional claims and apply the Chapman standard in their re-
view, the Chapman harmlessness test should be applied when the same
claims are advanced in the federal habeas process.2® However, the Court
rejected this approach in a case arising from the Ninth Circuit, Fry v.
Pliler,20 holding that the Brecht prejudice standard applies in all federal
habeas proceedings,?! effectively insulating state court refusal or reluc-
tance to enforce federal constitutional guarantees aggressively from cor-
rection through the federal habeas process.

The federal habeas statute’s required deference to state fact-finding is
not absolute, of course, but the significant limitation imposed on federal
habeas courts based on the defendant’s failure to develop an adequate
record in state proceedings addressed by subsection (e)(2)(A)(ii) and (B)
may compromise many otherwise meritorious claims. In many cases, of
course, a state procedural default may bar development of the necessary
record, such as where the habeas petitioner has failed to comply with a
requirement that all claims be presented in the state court in a single pro-
ceeding. For the federal habeas petitioner, this is particularly troubling
when the facts supporting the claim were not discovered until after the
filing or litigation of the initial petition for relief.222

The key to the elimination of racial discrimination in the administra-
tion of the death penalty lies in the Supreme Court’s recognition of the
difficulties created by its own decisions dealing with the enforcement of
federal constitutional rights. Deference to the decisions made by lower
courts, whether state courts or lower federal courts, cannot further the
goal of elimination of racial discrimination if the attitudes of judges

218. Brecht, 507 U.S. at 636. Chief Justice Rehnquist addressed this argument:
Petitioner argues that application of the Chapman harmless-error standard on
collateral review is necessary to deter state courts from relaxing their own
guard in reviewing constitutional error and to discourage prosecutors from
committing error in the first place. Absent affirmative evidence that state-court
judges are ignoring their oath, we discount petitioner’s argument that courts
will respond to our ruling by violating their Article VI duty to uphold the
Constitution.

Id. at 636. Of course, if Chief Justice Rehnquist was correct, there would have been
little need for legislation creating the federal habeas remedy for state court
defendants.

219. Orndorff v. Lockhart. 998 F.2d 1426, 1429-30 (8th Cir. 1993).

220. 127 S.Ct. 2321, 2338 (2007).

221. Id.

222. In Osborne, for instance, this subsection would not afford any option for relief be-
cause the claim of racism on counsel’s part did not relate to a claim of actual inno-
cence. Instead, it addressed a claim rejected on the merits of the initial petition by
the state court that counsel failed to inform Osborne of the plea offer made by the
prosecution that would have permitted Osborne to avoid the possibility of a death
sentence following conviction at trial.
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charged with the duty to enforce the Constitution are insensitive to the
problem or too ready to deny the possibility of existence of racial discrim-
ination in their courts. The Court’s hesitance in addressing the realities of
judicial decision-making over the years has led to the current situation in
which superficial adherence to constitutional values is accompanied by
indifference, perhaps even willful indifference.

The Court’s only tools for reversing the drift toward accommodation
of racial bias, most often latent and not patent, are its ability to reverse
lower court decisions in the certiorari and federal habeas processes and in
asserting its positions in the strongest possible language in decisions ren-
dered on constitutional questions. The final decisions in Snyder and
Miller-El demonstrate its use of the power of reversal when state and
lower federal courts fail to respond to initial implied directives in vacat-
ing and remanding for reconsideration. Once lower courts fail to appreci-
ate the Court’s concern in ordering a second consideration, their
intransigence must be dealt with by rendition on further review by a sub-
sequent grant of certiorari.

Not all reconsiderations, of course, reflect intransigence on the part of
lower courts. Indeed, no doubt in the majority of cases, the lower court
performs a necessary part of the process of applying legal principle to the
pertinent facts in the record properly. But where matters of racial dis-
crimination are at issue, and particularly when they implicate a misuse of
the death penalty based upon discriminatory intent or indifference to
constitutional protections, the Court should act far more aggressively in
forcing recognition of the problem posed and demand that lower courts
themselves act aggressively in ordering relief. Formal recognition that
factually-supported claims of racial discrimination in the administration
of the death penalty constitute matters of fundamental, structural error
would remove much of the uncertainty in enforcement of existing
remedies.

The additional problem, however, is not a matter of precision in ex-
isting rules or principles, but instead rests in the subjective evaluations
made by lower court judges when issues of racial discrimination are
raised and supported by credible evidence, particularly when the evi-
dence is controverted. To ensure that capital sentences are not influenced
by racial animus or deliberate discrimination, the Court must also set a
new tone for dealing with these issues. Snyder demonstrates the point:
although the Court eventually corrected the constitutional error in the im-
proper exclusion of a minority juror from the capital trial, it did so with
an almost apologetic tone, continuing to emphasize the usual virtue of
deference to trial court observation and evaluation in the process of con-
sidering the claim of discrimination.

Rather than adopting the cautious tone of Snyder in addressing cases
in which racial discrimination claims provide the focus for the Court’s
review, it should address the issues far more aggressively in order to
clearly indicate to lower courts its expectation that such claims will be
viewed with the highest level of scrutiny. In order to prevent the use of
capital punishment to further constitutionally impermissible values such
as racial oppression—even when the effect is clearly collateral and not a
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deliberate aspect of public policy—the Court has to give more substance
to its traditional and consistent expressions of racial fairness in the ad-
ministration of the death penalty. This also means that the Court must
expand its docket, if necessary, and use the certiorari process affirma-
tively to address claims that are rooted in racial discrimination so that
cases like Sterling and Osborne do not fall through the cracks in litigation
and appellate review created by unreasonable deference and inflexible
policies of procedural default.

C. Consequences, intended and unintended, of adoption of the proposed
reform

The combination of reforms proposed here to deal with racially-
tainted death sentences would undoubtedly prompt criticism based on a
number of observations. With regard to each, the only justification for
overruling or limiting the Court’s precedent in order to facilitate federal
review of capital sentences must lie in the constitutional promise that the
criminal justice system will operate fairly and without the influence of
racial animus or discrimination that compromises equality before the law.

Thus, critics might complain that this proposal will necessarily in-
crease the amount of litigation designed to attack death sentences. The
reality is that the capital sentencing and review systems are already de-
signed to afford maximum litigation opportunities for state and federal
death row inmates opting to challenge their convictions and sentences,
particularly in habeas corpus actions brought in federal court.2

Second, critics might argue that recognition of claims of racial discrim-
ination as matters of “structural error” and restricted reliance on defer-
ence to state dispositions resting on procedural default and state court
fact and law finding are all too likely to result in a dramatic increase in
grant of federal habeas relief. This could, of course, cause some practical
difficulty for state courts and prosecutors forced to retry capital cases or
proceed with re-sentencing proceedings, as well as resulting in dramatic
increases in the cost of obtaining a death sentence. But the fact is, such a
dramatic result would only occur if substantial numbers of capital
sentences required relief because of the presence of racial animus or dis-
crimination on the part of jurors or state actors in the capital prosecution
or litigation processes.

223. Federal law provides for appointment of counsel to represent state court defendants
in federal habeas actions, 18 U.S.C. § 359%(a)(2) (2010), and also provides for ap-
pointment of counsel qualified for capital representation. Subsection (e) provides
for representation throughout the course of all proceedings. Section 3599(f) autho-
rizes compensation for investigative expenses and expert witness fees and subsec-
tions (g)(1) and (2) authorize payment of reasonable compensation for counsel and
supporting services. The federal statute recognizes a right to counsel for state
death-sentenced inmates independent of the Sixth Amendment guarantee of effec-
tive assistance of counsel. Murray v. Giarratano, 492 U.S. 1 (1989). As part of a
statutory package for expediting capital litigation, states are also required to pro-
vide similar access to counsel in state post-conviction proceedings in capital pro-
ceedings in order to qualify for expedited federal review of death sentences,
pursuant to 28 US.C. § 2261 (2010).
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Balanced against the obvious costs and problems associated with any
argued increase in cases in which federal habeas relief would be appro-
priate is the reality that this result would demonstrate exactly how flawed
capital sentencing now is in terms of protection against racial discrimina-
tion in the administration of the death penalty.

CONCLUSION

The proposal advanced here for reforming and enhancing remedies in
place to address racial discrimination in the administration of capital
punishment is ambitious and would certainly require the United States
Supreme Court to retreat somewhat from its recent moves towards tradi-
tional notions of federalism. Nevertheless, the Court surely recognizes
the difficulty created by its insistence on insulating capital punishment
from attacks based on issues arising from persistent problems of racial
and ethnic prejudice implicit in McCleskey v. Kemp. And the 7-2 split in
Snyder v. Louisiana surely indicates that a majority of the Justices realize
that intransigence on the part of state courts, coupled with the lengthy
proceedings in Miller-El reflecting abdication of federal courts to state
court decision-making, unequivocally demonstrate that the Court’s com-
mitment to enforcing the guarantee of discrimination-free capital sentenc-
ing is compromised by the general application of its precedents to ignore,
avoid, or rationalize instances of racial discrimination in individual capi-
tal trials.

If the Court can simply unburden itself of an unrealistic expectation
that state courts and lower federal courts will properly enforce constitu-
tional values when confronted by serious and credible claims of discrimi-
nation raised in the context of prosecutions involving the most heinous
crimes, then it can restructure the process for review of those claims. In
that process, the message to state courts and lower federal courts will be
one that makes clear that racial discrimination in the administration of the
death penalty cannot be tolerated or excused. Otherwise, the credibility
of the most potent deterrent in the punishment arsenal will be inherently
compromised.

Of course, swift and complete reform could be achieved legislatively.
However, the two main achievements of Congress in recent years have
been the restriction of federal habeas relief through the passage of
AEDPA24 in 1996, which expanded the requirement for deference to state
court determinations in the federal habeas process, 25 and the creation of
an expedited review process to speed capital cases through post-trial re-
view in state and federal courts to execution.226

The impact of racial prejudice on the integrity of the criminal justice
system cannot be ignored. As the Court observed in Rose v. Mitchell:
“Discrimination on the basis of race, odious in all aspects, is especially

224. Antiterrorism and Effective Death Penalty Act of 1996, 104 P.L. 132 (1996).

225. 28 US.C. § 2254(d), (e) (2010).

226. 28 US.C. § 2261, et seq. The statutory scheme provides for expedited review of
federal habeas actions in which a sentence of death imposed by a state court is
challenged on federal constifutional grounds where state process complies with
Congressionally-dictated standards for procedural due process.
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pernicious in the administration of justice.”2 Ultimately, the duty to en-
force constitutional protections rests with the judicial branch. It is the
Supreme Court that must confront the failure of its jurisprudence to pre-
vent racial discrimination in the administration of the death penalty.

227. Rose v. Mitchell, 443 U.S. 545, 555 (1979).



