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Rather, the only claim before the habeas court which could be
considered factually significant was the claim of Herrera's actual innocence
on the murder charge, a claim the district court found sufficiently com-
pelling to warrant issuance of a stay of execution.'35 The Fifth Circuit,
however, found that "Herrera's claim of 'actual innocence' present[ed] no
such substantial claim for relief" required to justify a stay of execution 3 6

pursuant to the Supreme Court's holding in Delo v. Stokes.' The circuit
court found support for its conclusion that a claim of "actual innocence"
is not cognizable in federal habeas corpus in Townsend v. Sain,3 where
the Supreme Court rejected federal habeas corpus as an appropriate vehicle
for asserting a claim of innocence based on newly discovered evidence. 3 9

The Court concluded that "the existence merely of newly discovered
evidence relevant to the guilt of a state prisoner is not a ground for relief
on federal habeas corpus."' 14 The holding in Herrera, following the Court's
language in Townsend v. Sain, certainly suggested that the Fifth Circuit
correctly interpreted the current state of federal habeas law.

The circuit court also observed that, under Texas law, Herrera's claim
of "actual innocence" would fail as a basis for state post-conviction
relief.' 4' In reviewing Texas case law, the Fifth Circuit panel correctly
noted the holding in Ex parte Binder, 42 which precludes state habeas relief
for newly discovered evidence. But as a political matter, the court ignored
two other Texas decisions in which claims of "actual innocence" by death
row inmates ultimately did result in state post-conviction relief.

In Ex parte Adams, 43 the Texas Court of Criminal Appeals ultimately
granted relief in a capital case based on evidence of "actual innocence"

information would not have been known to petitioner at the time of his trial. Raul was deceased at
the time the issue was raised, but the affidavits included statements made both by Raul's son and
former attorney that Raul had admitted the killing to them. Petitioner also attached an affidavit from
Raul's son testifying that Raul, Jr. was present during the murder, that petitioner was not present,
and that he had told a police officer this information, only to be told by the officer not to repeat the
statement. 954 F.2d at 1032-33.

135. Id. at 1033.
136. Id.
137. 495 U.S. 320 (1990); see also supra note 2.
138: 372 U.S. 293 (1963). The Circuit Court had earlier followed Townsend v. Sain in rejecting

another Texas inmate's claim of newly discovered evidence of actual innocence. Ellis v. Collins, 788
F. Supp. 317 (S.D. Tex. 1992), aff'd, 956 F.2d 76 (5th Cir.), cert. and stay denied, 112 S. Ct. 1285
(1992).

139. In Townsend, the Court held that the allegation of newly discovered evidence would support
a claim for federal habeas relief only if it bore on the "constitutionality of the applicant's detention."
372 U.S. at 317.

140. Id.
141. Herrera v. Collins, 954 F.2d at 1034, citing Exparte Binder, 660 S.W.2d 103, 104-06 (Tex.

Crim. App. 1983) (en banc). The Fifth Circuit's reference to Texas law is significant because the
district court, in granting the stay, had afforded Herrera an opportunity to raise his actual innocence
claim in a state post-conviction relief application, thus fulfilling the exhaustion requirement and
permitting the state trial court the necessary opportunity to conduct factfinding under TEx. CODE

CRIM. PROC. ANN. art. 11.07 (Vernon 1965). Such factfinding would then bind the habeas court. In
dissolving the stay, the Fifth Circuit concluded that petitioner Herrera had asserted no claim cognizable
under state habeas corpus law.

142. 660 S.W.2d 103 (Tex. Crim. App. 1983) (en banc).
143. 768 S.W.2d 281 (Tex. Crim. App. 1989). Adam's capital murder conviction and sentence of
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intertwined with a claim of prosecutorial misconduct in suppression of
exculpatory evidence. The case had been the subject of extraordinary
national publicity, including an award winning documentary movie, The
Thin Blue Line.'" And Clarence Lee Brandley won relief from a capital
conviction and death sentence after the CBS national news program Sixty
Minutes documented the flimsy evidence that had been marshaled to
support his conviction.14 The Texas court ultimately found the suppression
of evidence by the prosecutor that another individual had confessed to the
crime, and evidence that other witnesses had given perjured testimony,
warranted relief in the case.'46

The Adams and Brandley cases do not demonstrate that the Texas
court would have overruled Binder and held that claims of "actual inno-
cence" or "newly discovered evidence" are now proper matters for state
habeas corpus. They do suggest, however, a certain sensitivity to the
problem of executing innocent defendants. This might well have caused
the state courts to treat differently the Brady claim which the Fifth Circuit
rejected as factually insufficient.

The "actual innocence" issue presented a number of serious problems
for a Court that might otherwise have been content to defer to the Fifth
Circuit's correct application of Townsend v. Sain, not the least of which
being that the vitality of that precedent has been questioned by the holding
in Keeney v. Tamayo-Reyes, 47 albeit on different grounds. 48

The most significant factor complicating reliance on Townsend to
affirm the Fifth Circuit's holding lies in the fact that public and judicial
support for the death penalty will likely erode in the face of the execution
of an individual ultimately proved innocent of the capital crimes. 49

death was affirmed by the Texas Court of Criminal Appeals in Adams v. Texas, 577 S.W.2d 717
(Tex. Crim. App. 1979). However, the United States Supreme Court reversed the death sentence in
Adams v. Texas, 448 U.S. 38 (1980). Upon reacquiring jurisdiction of the case and after the governor
commuted the death sentence to that of life imprisonment, the Court of Criminal Appeals affirmed
defendant's conviction and life sentence. Adams v. Texas, 624 S.W.2d 568 (Tex. Crim. App. 1981).
Adams was eventually released as a result of state habeas corpus proceedings.

144. The conduct of the Dallas County, Texas District Attorney's Office also drew national
attention. See Richard L. Fricker, Crime and Punishment in Dallas, 75 A.B.A. J. 52 (1989). Adams
documented his struggle for freedom in ADAMS V. TEXAS (1991).

145. Ex parte Brandley, 781 S.W.2d 886 (Tex. Crim. App. 1989).
146. Id. at 888-89 & n.2.
147. 112 S. Ct. 1215 (1992); see also supra notes 15, 39-41, and accompanying text.
148. In fact, Justice Scalia's concurrence includes his observation that the Court's holding leaves

intact the principle that actual innocence claims are not cognizable in federal habeas corpus, as the
Court held in Townsend v. Sain, and thus, the reliance on that decision for this proposition by the
circuit courts should be considered undisturbed by the majority's hypothetical consideration of a
compelling actual innocence claim. Herrera, 113 S. Ct. at 875.

149. Of course, documentation of execution of innocent criminal defendants is not a new matter,
having been the subject of studies undertaken by opponents of capital punishment. See, e.g., MICHAEL

L. RADELET ET AL., IN SPITE OF INNOCENCE: ERRoNEous CONVICTIONS IN CAPITAL CASES (1993). What
makes Herrera such a potentially compelling matter is that the Supreme Court was forced to rule on
the issue of actual innocence as a ground for federal habeas review, suggesting not that innocent
defendants might be erroneously executed, but that the Court could hold that federal courts have no
jurisdiction to even consider colorable actual innocence claims. This decision could prove particularly
compelling, particularly given the Court's refusal to consider Roger Coleman's similar last minute plea
for judicial relief from a Virginia execution based upon his claim of actual innocence. See Coleman
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In fact, the Court's ultimate disposition of the actual innocence claim
in Herrera neither expressly affirms the Fifth Circuit's rigid reliance on a
rule of preclusion with respect to such claims, nor clearly affords comfort
for those expecting the Court to conclude that actual innocence does
present a theory for relief requiring federal habeas review. Chief Justice
Rehnquist authored the Court's opinion, joined by Justices O'Connor,
Scalia, Kennedy, and Thomas,'50 yet separate concurrences authored by
Justices O'Connor'5 ' and Scalia,5 2 and Justice White's separate opinion
concurring in the judgment,'13 leave in some doubt the ultimate disposition
of the issue presented by the Fifth Circuit's opinion.

Instead of confronting the question of habeas jurisdiction over claims
of actual innocence standing alone, the Herrera majority simply reviewed
the evidence offered in support of the petitioner's actual innocence claim. 54

The majority then concluded that the evidence was insufficient to meet
even the threshold level of persuasiveness necessary to demonstrate, a
constitutional violation in execution of the death sentence imposed after a
constitutionally error-free capital trial.'55 The Court noted that the evidence
proffered by petitioner included affidavits containing factual inconsistencies
generated in the eight years since the trial had concluded.' 5 6

The first exculpatory affidavit was given by petitioner's nephew, aged
nine at the time of the murder, who testified that the nephew's father,
rather than petitioner, had actually committed the murder of the police
officer. The other affidavit was provided by former counsel for petitioner's
deceased brother, who testified that the brother had admitted committing
the murder. 117 In response to these belated statements exculpating petitioner
Herrera, the majority noted the factual inconsistencies in the two affidavits
concerning the precise circumstances under which the killing had occurred
and contrasted them with the circumstantial evidence and eyewitness iden-
tifications offered at trial. Further, the Court discussed the handwritten

v. Thompson, 112 S. Ct. 1845 (1992) (denying habeas relief where district court concluded that claim
of innocence was not colorable). Coleman's case received extensive publicity, including a nationally
televised interview from his cell shortly before his final plea for clemency was rejected.

150. 113 S. Ct. at 853.
151. Id. at 870. Justice Kennedy joined this concurrence.
152. Id. at 874. Justice Thomas joined this concurrence.
153. Id. at 875.
154. Id. at 869-70.
155. Id. at 870.
156. Id. at 869.
157. Id. In contrast to the majority's cursory dismissal of the affidavit offered by former counsel

for Herrera's brother, identified as the actual killer in the affidavit of his own son, Justice Blackmun
observed:

In one of the affidavits, Hector Villarreal, a licensed attorney and former state court judge,
swears under penalty of perjury that his client Raul Herrera confessed that he, and not
petitioner, committed the murders. No matter what the majority may think of the inconsistencies
in the affidavits or the strength of the evidence presented at trial, this affidavit alone is
sufficient to raise factual questions concerning petitioner's innocence that cannot be resolved
simply by examining the affidavits and the petition.

113 S. Ct. at 876, 884 (Blackmun, J., dissenting). Justices Stevens and Souter joined in this portion
of the dissenting opinion.
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note, apparently authored by petitioner, in which he admitted the killings.'58

The majority then concluded its review of the comparative weight of the
affidavits and trial evidence: "That proof, even when considered alongside
petitioner's belated affidavits, points strongly to petitioner's guilt." 59

The majority embarked on this weighing of the available evidence
after posing a hypothetical circumstance under which a claim of innocence
might be sufficiently supported by credible evidence to raise a constitutional
violation' 60 under the Eighth16' or Fourteenth Amendments. 62 In deciding
the case based upon its rejection of the factual sufficiency of petitioner's
proof by affidavits, the majority did not ultimately dispose of the question
of federal habeas jurisdiction over actual innocence claims in state death
penalty cases. This led to a spirited divergence of opinion among the
justices in considering what principle should govern in the event the
"extraordinary threshold" of proof is, indeed, met.

Justice O'Connor expressly adopted the position that a factual inno-
cence claim could provide a proper basis for exercise of federal habeas
jurisdiction, by opening her concurrence: "I cannot disagree with the
fundamental legal principle that executing the innocent is inconsistent with
the Constitution." 163 However, her rationale for joining the majority was
stated with equal clarity: "Petitioner is not innocent, in any sense of the
word.' 64 Her review of the evidence, focusing particularly on the incul-
patory letter written by the petitioner and admitted into evidence at his
trial, warranted her conclusion that petitioner could not meet any threshold
reasonably set for habeas consideration of his actual innocence claim. 65

Moreover, Justice O'Connor carefully assessed the relief actually
ordered by the habeas court in entering its stay of execution. She observed
that the district court had not asserted jurisdiction over the claim, but

158. 113 S. Ct. at 870. The text of the handwritten letter is included in the majority opinion. Id.
at 857, n.I.

159. Id. at 869.
160. Id. Without deciding that such a circumstance could ever actually be demonstrated by a

capital defendant seeking to avoid execution, the majority observed that avoidance of the burden upon
the state for retrial would require an extraordinarily high threshold of proof.

161. Herrera relied on the Eighth Amendment prohibition against "cruel and unusual punishment"
in arguing that execution of an innocent defendant would establish a federal constitutional claim
absent any other procedural violation. 113 S. Ct. at 856-57. In capital cases, reliance on the Eighth
Amendment as a source for indirect attack on the circumstances of imposition or execution of the
death penalty has been successful, even though capital punishment, per se, does not offend the
protections afforded by the amendment. See 113 S. Ct. at 876-77 (Blackmun, J., dissenting).

162. 113 S. Ct. at 864 (relying on guarantee of "due process of law"). The reliance on both the
Eighth and Fourteenth Amendments as a source of potential relief is not inconsequential. As the
concurring opinions of Justices O'Connor and White suggest, any liberalization of federal habeas law
to accommodate actual innocence claims might be limited to situations in which the death penalty had
been imposed. 113 S. Ct. at 870-71, 876, respectively. Thus, a claim might be cognizable under the
Eighth Amendment because the case involved execution of a death sentence, whereas the Court might
conclude that no due process violation under the Fourteenth Amendment would be implicated, denying
non-capital defendants the option of pursuing actual innocence claims, standing alone, in federal
habeas actions.

163. 113 S. Ct. at 870.
164. Id.
165. Id. at 872 (observing that petitioner's affidavits offered in support of his petition for habeas

relief "pale when compared to proof at trial").
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instead had merely directed petitioner to seek relief in the state courts. 16
She then concluded that Texas courts would not entertain such claims and
that the factual insufficiency of petitioner's claim did not warrant exercise
of federal jurisdiction. 167 Thus, while the Fifth Circuit had correctly applied
Texas law in holding that newly discovered evidence of innocence is
cognizable in the context of a new trial motion, 68 but not as a matter of
state habeas corpus, 69 the Court might have held that Texas is required
to provide a vehicle for litigation of such claims. 70

In relying on the Texas procedural bar to newly discovered evidence
claims not presented within thirty days of imposition of sentence, however,
the Court failed to recognize that Texas has recognized the existence of
an "out-of-time motion for new trial"171 which might have afforded
Herrera a vehicle for asserting his claim. Thus, while the majority, O'Con-
nor concurrence, and circuit court all correctly referred to the general
preclusion of untimely newly discovered evidence claims under Texas
procedural rules, its deference to Texas law may well have been flawed by
failure to recognize this alternative means of presenting new claims.

Although Justice O'Connor argued forcefully that even the majority
opinion indicates that the Constitution would be offended by the execution
of a factually innocent accused, she failed to indicate precisely the level
of proof which would trigger federal intervention in the event state
procedural rules barred untimely presentation of such claims. 72 The fact

166. Id. at 873. The majority opinion did not draw this distinction and instead, merely observed
that Texas courts do not recognize claims of newly discovered evidence after the time for filing the
motion for new trial. Id. at 860.

167. Id. at 873. Significantly, Justice O'Connor's opinion touches on one possible disposition that
the Court did not take: that the Constitution would require state courts to provide a forum for review
of actual innocence claims which would otherwise be barred by procedural rules of limitations. She
noted: "Of course, the Texas courts would not be free to turn petitioner away if the Constitution
required otherwise. But the District Court did not hold that the Constitution required them to entertain
petitioner's claim. On these facts, that would be an extraordinary holding." Id.

168. Id. at 860, 873 (citing TEx. R. Ap. PRoc. 31(a)(l), requiring motions for new trial based
on newly discovered evidence must be brought within 30 days after imposition or suspension of
sentence).

169. Herrera v. Collins, 954 F.2d 1029, 1034 (5th Cir. 1992).
170. The Court could have, therefore, vacated the Fifth Circuit's order itself vacating the stay of

execution entered by the habeas court, and permitted the case to be remanded for presentation of
petitioner's claim in a state proceeding. If the state court, in fact, granted relief under Texas law, the
matter would properly be resolved in state court, proving ultimately that the Fifth Circuit's intervention
in the procedure complicated, rather than expedited, resolution of the claim. But see supra note 166,
noting Justice O'Connor's observation that an order requiring Texas courts to consider the newly
discovered evidence of innocence claim would have been "extraordinary."

171. Sambrano v. State, 754 S.W.2d 768 (Tex. Ct. App. 1988) (new trial warranted based on
newly discovered evidence where key witness admitted perjury against defendant in subsequent trial
while under oath); Jones v. State, 711 S.W.2d 35, 37 n.5 (Tex. Crim. App. 1986) (new trial warranted
where newly discovered evidence would corroborate testimony of interested witness with that of
disinterested witness); Buitureida v. State, 684 S.W.2d 133, 143-44 (Tex. Ct. App. 1984) (considering
"out-of-time motion for new trial based on newly discovered evidence); Whitmore v. State, 570 S.W.2d
889 (Tex. Crim. App. 1976) (new trial required for newly available evidence where co-defendant
asserting Fifth Amendment privilege at defendant's trial subsequently became available as a result of
acquittal in severed trial).

172. Herrera, 113 S. Ct. at 874.
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that the majority merely dealt with this proposition hypothetically,'
moreover, demonstrates the lack of consensus on this precise point, despite
Justice O'Connor's assurances that the Court's opinion does not mean
that federal habeas jurisdiction could never be properly invoked to entertain
an actual innocence claim standing alone.

Justice White's concurrence in the judgment' 74 suffers less from what
he failed to say than from what he did say. He rejected the factual
sufficiency of Herrera's claim, concluding that in order to be entitled to
relief he "would at the very least be required to show that based on
proffered newly discovered evidence and the entire record before the jury
that convicted him, 'no rational trier of fact could [have found] proof of
guilt beyond a reasonable doubt,""' 75 relying on Jackson v. Virginia 76 for
this standard.

What is unclear, however, is whether Justice White's formulation is
intended to provide a standard for review for district courts considering
actual innocence claims, or whether the standard really expresses a thresh-
old for assertion of jurisdiction by a federal habeas court. The difference
is critical, of course, with respect to the right of the accused to petition
for habeas review.

The difficulty with Justice White's standard is that it imposes an
almost internally inconsistent test in gauging the sufficiency of the proffered
evidence. Jackson held that the constitutional standard for sufficiency
permits the reviewing court to view all facts in the light most favorable
to the verdict, resolving conflicting testimony in favor of conviction. 77 If
the trial record discloses sufficient evidence to establish all elements of the
offense beyond a reasonable doubt, the conviction should be sustained if
the reviewing court faithfully follows the Jackson principle. Consequently,
in pressing for application of this standard, which requires deference to
jury determinations in the resolution of conflicts in the evidence, 7

1 Justice
White effectively advocates an exception to the core value of Jackson in
requiring the reviewing court to assess whether any rational jury would
have convicted if the newly discovered evidence had been available.

"Newly discovered" evidence of innocence necessarily suggests that
the conviction has been supported by sufficient evidence and, thus, dis-
covery of controverting evidence would never rise to a level sufficient to
require reversal under Jackson because the trier of fact would have been

173. Id. at 869 (the majority discussed this issue "for the sake of argument" only).
174. Id. at 875 (White, J., concurring).
175. Id.
176. 443 U.S. 307, 324 (1979).
177. Id. at 318-19.
178. Of course, state appellate courts may engage in re-weighing evidence and reverse based upon

the weight, rather than the sufficiency, of the evidence adduced at trial. Where reversal rests on a
weighing determination by the appellate court, however, retrial is not precluded by the Double Jeopardy
Clause. Tibbs v. Florida, 457 U.S. 31 (1982); Hudson v. Louisiana, 450 U.S. 40 (1981) (trial court's
grant of new trial based on evidentiary insufficiency bars retrial, whereas new trial based on weighing
of evidence does not).

[Vol. 61, No. 2
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positioned to reject that evidence anyway.7 9 The only reasonable expla-
nation for Justice White's analysis is that the newly discovered evidence
must be such that it could not have been ignored by the trier of fact and
would have necessarily compelled a different result, meaning that a "ra-
tional trier of fact" could not have convicted in light of the total record
ultimately developed.

Even the majority recognized that evidence contained in Herrera's
supporting affidavits could have created evidentiary conflicts requiring the
jury to resolve them based upon assessments of credibility. 80 Yet under
Justice White's approach, newly discovered evidence would not afford a
basis for relief in any circumstance in which credibility assessment might
have affected the outcome, based on his reference to the Jackson standard.

Essentially, Justice White's approach, while recognizing as constitu-
tionally impermissible the execution of an innocent accused, would restrict
habeas intervention to those actual innocence claims which rest on excul-
patory evidence which could not have been reconciled with conviction. The
most likely circumstances in which relief would be available would appear
to involve discovery of a corroborated confession of the actual killer not
implicating the defendant as an accomplice; proof that critical state's
evidence was fabricated or the result of perjury; 81 or discovery of physical
evidence exculpating the accused conclusively, such as newly available
DNA testing ruling out the accused as the assailant.18 2

The majority opinion, as well as the concurrences authored by Justices
O'Connor and White, rests on the willingness of appellate judges to engage
in weighing of the evidence developed at trial and contained in the trial
record and the newly discovered evidence, a process typically reserved for
the trier of fact. Of course, no procedure could fairly and efficiently
remand the cause for reconsideration of the trial evidence and assessment
of the newly discovered evidence by the trial jury which convicted and
imposed sentence. But that determination could properly have been made
by the trial judge, who is vested with authority to make precisely such
determinations on newly discovered evidence brought forward in a timely
motion for new trial under Texas law.8 3 This is precisely the process which
the district court's order staying Herrera's execution would have permitted

179. The Court had held in Jackson: "This familiar standard gives full play to the responsibility
of the trier of fact fairly to resolve conflicts in the testimony, to weigh the evidence, and to draw
reasonable inferences from basic facts to ultimate facts." Jackson, 443 U.S. at 319.

180. Herrera, 113 S. Ct. at 870.
181. See, e.g., Miller v. Pate, 386 U.S. 1 (1967) (knowing use of false evidence requires relief).
182. See, e.g., United States v. Two Bulls, 918 F.2d 56 (8th Cir. 1990) (discussing standards for

admissibility of DNA testing results against the accused); Ralph Spory, Note, DNA Profiling Held
Admissible Under the Relevancy Standard: Prater v. State, 15 U. ARK. LITTLE ROCK L.J. 71 (1992).
Exculpatory DNA test results would clearly be available to the defense as part of the disclosure
obligation placed upon the prosecution by the Court in Brady v. Maryland, 373 U.S. 83 (1963) and
in a jurisdiction accepting DNA test results as admissible in criminal trials, would afford the accused
significant factual support for an actual innocence claim.

183. TEX. R. App. PRoc. 31(d) provides that a motion for new trial, including one asserting
newly discovered evidence under Rule 30(b)(6), shall be heard and determined by the trial court.

19921
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had the state trial court agreed to consider the newly discovered evidence
by granting leave to file an out-of-time motion for a new trial. 84

Further, the position suggested by the majority in analyzing the
hypothetical compelling actual innocence claims and expressly adopted by
Justices O'Connor and White, that execution of an innocent accused would
offend the Constitution, recognizes vaguely the existence of a right re-
quiring remedy without setting forth articulable standards as to the showing
of exculpatory proof necessary to justify federal habeas jurisdiction. The
justices hint that at some point intervention by a federal habeas court
would be appropriate - particularly if a clemency plea made to the
governor had failed - but the fear that federal courts will be "deluged
with frivolous claims of actual innocence"'" 5 apparently precluded elabo-
ration of a threshold standard of proof required that would afford guidance
to defense counsel or district courts in understanding the parameters of
habeas jurisdiction in these circumstances.

In contrast to Justice O'Connor's position, Justice Scalia answered
the question posed concerning habeas jurisdiction of actual innocence
claims directly.8 6 He concluded that the Constitution simply does not
provide for review of such claims based on newly discovered evidence, not
in "text, tradition, or even in contemporary practice."' 87 He also observed
that the "embarrassing question" would likely not again be presented to
the Court, since the quantum of evidence necessary to trigger habeas
jurisdiction, assuming the hypothetical circumstances discussed by the
majority, would result in a grant of executive clemency.'88

Certainly, the majority and concurring opinions rely on executive
clemency as the alternative to judicial remedy to vindicate the claim of

.actual innocence sufficiently factually supported to justify relief.8 9 In
dissenting, Justice Blackmun, joined by Justices Stevens and Souter, coun-
tered that clemency is simply insufficient to preserve the constitutional
interest in avoiding conviction and execution of an innocent defendant,
arguing that the power of pardon is dependent upon "grace" rather than
right. 190

The Court's disposition in Herrera is troubling for any number of.
reasons. First, the opinions rejecting relief skirt the issue of the level of
proof which would justify federal intervention. Second, the willingness of
the justices to themselves rule on the credibility of the affidavits 9' offered

184. See cases cited, supra note 170.
185. Herrera, 113 S. Ct. at 874 (O'Connor, J., concurring).
186. Id. at 874-75 (Scalia, J., concurring).
187. Id. at 874. Further, Justice Scalia explained that he joined fully in the majority opinion

precisely "because there is no legal error in deciding a case by assuming arguendo that an asserted
constitutional right exists." Id. at 875.

188. Id. at 875.
189. Id. at 868 (The majority referred to executive clemency as the "fail safe" in the criminal

justice system.); Id. at 874 (Justice O'Connor notes the "safeguards of clemency and pardon."); Id.
at 875 (Justice Scalia looks to "executive pardon" to avoid re-litigation of the issue.).

190. Id. at 881.
191. This tendency to supplant the fact-finder's function is not limited to Herrera, however. For

instance, in dissenting from the per curiam reversal ordered in Dobbs v. Zant, Justice Scalia, joined
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in support of the habeas petition demonstrates the likely difficulty in
convincing any lower court of the need to actually hold an evidentiary
hearing to consider the credibility of the affiants. 192 Third, in deferring to
the power of executive clemency, the majority avoids implementation of
its general support for the proposition that the Constitution precludes
execution of an innocent defendant by relying on the politically flimsy
prospects for executive intervention in the most inflammatory criminal
prosecutions.

Moreover, the Court's treatment of Herrera's theoretical bases for
relief is equally troubling in light of two distinct trends in constitutional
jurisprudence. First, as Justice Blackmun noted in dissent, the issue of
actual innocence has already been intertwined with federal habeas juris-
diction over the past several terms. 93 For example, in both McCleskey v.
Zant 94 and Sawyer v. Whitley'1 the Court held that a colorable allegation
of actual innocence would excuse the bar of writ abuse and justify
consideration of a successive petition on its merits. McCleskey involved
application of this exception in the context of a claim of pure factual
innocence, 196 while the Court in Sawyer applied a similar standard in the
context of a capital case where the evidence of actual innocence bears on
the suitability of the punishment imposed. 9 The exception to application
of the bar of abuse of the writ' 98 based on a showing of actual innocence
- the necessary showing to meet the standard of "fundamental miscarriage
of justice"' 99 - effectively recognizes the significance of a claim of
innocence within the federal system of protected rights.

by Justice Thomas, argued against remand for consideration of likelihood that error resulted from the
lower court's refusal to consider newly available portions of the trial record not previously included
in the record on appeal due to the prosecution's representation that this portion of the transcript was
unavailable. 113 S. Ct. 835, 836 (1993) (Scalia, J., dissenting). Justice Scalia stressed, based upon his
review of the newly available portion of the transcript: "There is absolutely zero likelihood that
counsel's misrecollection (or misconstruction) that he had made an 'impulsiveness' argument to the
jury made the difference in the 1986 finding that his assistance was not ineffective." Id. at 837.

192. Justice Blackmun observed in his dissent that the district court might need to hold an
evidentiary hearing to consider the credibility of affiants presenting newly discovered, exculpatory
evidence, but that this would not require re-litigation of the entire trial. Herrera, 113 S. Ct. at 883.

193. Id. at 880-81 (Section II of the Blackmun dissent details recent reliance on actual innocence
to excuse procedural default and abuse of writ claims in federal habeas actions.). See generally Part
11 of this article, supra, discussing the evolving habeas jurisdiction on the issue of procedural default.

194. 111 S. Ct. 1454 (1991). Avoidance of the bar imposed on a showing that the petitioner had
abused the writ may be predicated on satisfaction of the "cause and prejudice" standard now generally
imposed in habeas litigation. Id. at 1470-71. "Cause" for failure to raise claims in a timely fashion
may be demonstrated by showing that the state or its agents acted to deprive the petitioner of a fair
opportunity to litigate his claim, or when entitled to effective assistance of counsel, that the petitioner
was deprived of effective representation under the Sixth Amendment.

195. 112 S. Ct. 2514 (1992).
196. 111 S. Ct. at 1470 ("If petitioner cannot show cause, the failure to raise the claim in an

earlier petition may nonetheless be excused if he or she can show that a fundamental miscarriage of
justice would result from a failure to entertain the claim.").

197. 112 S. Ct. at 2520 ("The phrase 'innocent of death' is not a natural usage of those words,
but we must strive to construct an analog to the simpler situation represented by the case of a non
capital defendant.").

198. See Sanders v. United States, 373 U.S. 1, 10-11 (1963) (once government pleads abuse of
the writ upon filing of successor habeas petition, burden shifts to petitioner to show that he has not
abused the writ in seeking relief).

199. McCleskey, 111 S. Ct. at 1470. The Court observed that a "narrow class of cases" will
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To reject actual innocence itself as a basis for relief while recognizing
it as the source of the exception to the bar of abuse of the writ would
effectively suggest that form, rather than substance, is of paramount
importance in habeas litigation. 2°° Of course, this is not an accurate view,
since the innocence of the accused would serve only to support a higher
degree of demonstrable prejudice for relief in the instance of a successor
petition than that applicable when a claim of federal constitutional violation
is addressed on direct appeal or in an initial application for federal habeas
relief. Effectively, the "actual innocence" exception to application of the
abuse of the writ bar serves to elevate the degree of harmfulness which
must be demonstrated in order for reversal or vacation of the conviction
to be warranted. Nevertheless, the superficial impression would almost
necessarily be difficult to rebut: that claims of innocence are less merito-
rious in the eyes of the Court than claims of "technical" violations of the
rights of an accused.

Second, it is not altogether clear that Townsend should have been
relied on as a general bar to preclude review of claims of innocence
standing alone2° 1 in light of the Court's traditional concern for innocence
as a problem of due process. For example, the imposition of a constitu-
tionally mandated standard of proof in criminal actions in In re Winship 2

and Jackson v. Virginia;20 1 the application of the double jeopardy bar in
cases of reversal based upon insufficient evidence which require acquittal
in Greene v. Massey2°4 and in certain death penalty cases to jury-imposed
life sentences, Bullington v. Missouri;2 5 and the concern over improper
shifting of the burden of proof or relaxation of the prosecution's burden
in Sandstrom v. Montana2°6 and Mullaney v. Wilbur2° all serve to suggest
the fundamental importance of wrongful conviction of the innocent as an
element of concern in the Court's interpretation of the guarantees of the
Fifth, Sixth, Eighth and Fourteenth Amendments.

However, the Court's decision in United States v. Williams,208 suggests
the limits of the current Court's interest in innocence as an independent

support habeas review despite procedural default, namely, "extraordinary instances when a constitutional
violation probably has caused the conviction of one innocent of the crime." This situation qualifies
for the "fundamental miscarriage of justice" exception earlier noted in Murray v. Carrier, 477 U.S.
478, 495 (1986).

200. In discussing the role of actual innocence as a basis for avoiding procedural bar and abuse
of writ defenses, Chief Justice Rehnquist noted for the majority: "This is not to say that our habeas
jurisprudence casts a blind eye towards innocence." Herrera, 113 S. Ct. at 862.

201. Herrera, 113 S. Ct. at 860 ("This rule is grounded in the principle that federal habeas courts
sit to ensure that individuals are not imprisoned in violation of the Constitution-not to correct errors
of fact.").

202. 397 U.S. 358 (1970).
203. 443 U.S. 307 (1979). The Herrera majority observed that Jackson "comes as close to

authorizing evidentiary review of a state court conviction on federal habeas as any of our cases."
Herrera, 113 S. Ct. at 861.

204. 437 U.S. 19 (1978).
205. 451 U.S. 430 (1981).
206. 442 U.S. 510 (1979).
207. 421 U.S. 684 (1975).
208. 112 S. Ct. 1735, 1740 n.4 (1992).

[Vol. 61, No. 2



FEDERAL HABEAS REFORM

proposition for federal review. The Court in Williams rejected a Tenth
Circuit rule resting on case law which permitted dismissal of an indictment
returned by a grand jury who had not been presented with exculpatory
evidence in the government's possession. The Court couched its reversal
of the Tenth Circuit position on a distinction drawn between the authority
of courts to fashion supervisory rules over conduct of litigation and the
traditional autonomy of the grand jury in holding that imposition of a
supervisory rule over action before the grand jury was not proper. Thus,
the question of the accused's innocence was effectively subordinated to
the Court's concern for an orderly, non-activist posture on the part of the
judiciary.

Finally, the Court's treatment of Herrera is particularly distressful for
capital defense counsel because of its reluctance to stay the execution in
order to permit full litigation of the case. Although four justices voted to
grant certiorari in the case,210 no order for stay. of execution of Herrera's
death sentence was entered."' The fact that a capital case might both merit
review but not warrant a stay of execution is not unique in the Court's
death penalty habeas corpus history. 2 2 For instance, in Hamilton v. Texas213

four members of the Court voted to grant review in a capital case, but
the capital defendant was executed before the case could be heard due to
the lack of a fifth vote to stay the inmate's execution. Justices Marshall214

and Stevens, 215 joined by Justice Blackmun in each instance, filed special
concurring opinions to the ultimate denial of the certiorari application
after the inmate's execution, criticizing the Court's disposition of the
case.

216

The absence of a fifth vote to stay the execution in Herrera suggests
nothing less than the willingness of the Court to elevate deference to the
state's interest in execution above full litigation of the federal claim. 217

209. Id. at 1741-42.
210. 112 S. Ct. 1074 (1992) (No. A-604).
211. Herrera v. Texas, 112 S. Ct. 1074 (1992) (No. 91-7146). See Herrera v. Collins, 112 S. Ct.

1074 (1992) (No. A-604), denying application for stay of execution presented to Justice Scalia and
then referred by him to the Court. Justices Blackmun, Stevens, O'Connor and Souter indicated that
they would grant the application for the stay. Id. In fact, in Cause No. 91-7328, the cert petition was
granted with the notation: "The order of this date denying the application for stay of execution of
sentence is to remain in effect." 112 S. Ct. 1074 (1992) (No. 91-7328).

212. See Barefoot v. Estelle, 463 U.S. 880, 912-16 (1983) (Marshall, J., dissenting and criticizing
the Court's endorsement of expedited procedures for disposing of habeas claims in capital cases).

213. 497 U.S. 1016, 1017-20 (1990) (Brennan, J., dissenting from denial of application for stay).
214. 111 S. Ct. 281 (1990).
215. Id. at 282.
216. See Id. at 282 (Marshall, J., documenting the change in Court policy from customarily

providing fifth vote for stay where "Rule of Four" results in grant of review, quoting Brennan, J.,
dissenting from denial of stay in Straight v. Wainwright, 476 U.S. 1132, 1134-35 (1986), to ensure
disposition prior to execution).

217. Herrera's execution was ultimately stayed by the Texas Court of Criminal Appeals with a
majority of that court noting the perverse consequence of the failure of the Supreme Court to stay a
petitioner's execution after agreeing to hear the case. Ex parte Herrera, 828 S.W.2d 8, 9 (Tex. Crim.
App. 1992). The majority suggested that a "rule of five" would prevent the situation from reoccurring.
Id.

1992]
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This lack of stay is particularly troubling in light of the fact that a majority
of the Court ultimately would have concluded that had Herrera met the
threshold evidentiary requirement for federal relief, he would have been
entitled to that relief. 218

Finally, the court's disposition leaves intact the apparent prerogative
of the states to preclude effective judicial remedies for newly discovered
evidence establishing the innocence of the accused by imposing jurisdic-
tional periods of limitation for presentation of such claims. 2 9 The majority
opinion discusses at length the remedy afforded by many jurisdictions in
providing for the filing of motions for new trial, including those asserting
newly discovered evidence. 220 Nevertheless, the majority refused to hold
"that Texas' refusal to entertain petitioner's newly discovered evidence
eight years after his conviction transgresses a principle of fundamental
fairness 'rooted in the traditions and conscience of our people.' ' 22' Instead,
the majority simply turned to the alternative remedy of executive clemency
to afford relief for Herrera's claim.

Thus, the Court not only failed to expressly hold that federal habeas
jurisdiction lies to consider factually sufficient claims of actual innocence,
it failed to impose upon the states any constitutional duty to provide a
forum for the litigation of these claims. The net result of the majority's
failure to confront the actual innocence issue directly will eventually be to
facilitate, rather than retard, the execution of a factually innocent capital
defendant.2 22 For proponents of capital punishment, the long term effect
of failing to maintain standards for ultimate reliability in the judgement
and sentencing decisions may well be reversal of public sentiment sup-
porting the death penalty. For opponents and capital defense counsel
Herrera represents yet another failed vehicle for assuring that public and
prosecutorial support for the death penalty will not result in an erroneous
exercise of that power.

CONCLUSION

Proponents of "reform" of federal habeas corpus have succeeded,
primarily within the Supreme Court, in streamlining the federal remedy at
the expense of access to federal district courts for state inmates. Signifi-
cantly, much of the streamlining has occurred through implementation of

218. Justices Blackmun, Stevens and Souter dissented. Justices White and O'Connor concurred,
with Justice Kennedy joining the latter concurrence. Upon a proper evidentiary showing, these six
justices indicated their intent to find that a claim of actual innocence is cognizable in federal habeas
corpus to prevent the execution of an innocent state defendant.

219. 113 S. Ct. at 865-66 nn.8-11 (noting that only nine states do not impose time limits on
assertion of newly discovered evidence based motions for new trial, with other jurisdictions imposing
time limits ranging from 60 days to three years).

220. Id. at 864-65. Chief Justice Rehnquist observed in opening his discussion of the new trial
remedy that the "Constitution itself, of course, makes no mention of new trials." Id. at 864.

221. Id. at 866 (quoting Patterson v. New York, 432 U.S. 197, 202 (1977)).
222. In fact, Justice Blackmun noted recent studies concluding that innocent capital defendants

have already been executed. 113 S. Ct. at 876 n.1 (citing Hugo A. Bedau & Michael L. Radelet,
Miscarriages of Justice in Potentially Capital Cases, 40 STAN. L. RaV. 21, 36, 173-79 (1987) and
MICHAEL L. RADELET ET AL., IN SPITE OF INNOCENCE, 282-356 (1993)).
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facially reasonable limitations on litigation, such as the requirement that
inmates present exhausted federal claims in a single petition seeking relief
from state convictions.

However, the policy of strict deference to state application of rules
of procedural default, reflected in the Court's decisions in Murray v.
Carrier223 and Coleman v. Thompson, 22 clearly means that many colorable
claims of federal constitutional rights violations will never be heard on
their merits by either state or federal courts due to inadequacies in the
performance of counsel. Further, state courts which have declined to bar
claims procedurally in the past are now advised most clearly that the
application of default principles will end litigation quickly and without
federal intervention in the state court judgment, a realization which can
only serve to discourage consideration of claims of even egregious impro-
prieties.

Moreover, the Court's decisions which have limited the federal right
to counsel through trial and direct appeal, even in capital cases in which
the death penalty has been imposed, create serious problems for those
state inmates who must negotiate the maze of harmless error and procedural
default without guarantee of effective assistance of counsel.

The 1992 term of the Court includes significant potential threats to
the continuing vitality of federal habeas corpus. Already, the Court has
limited the discretion of federal appellate courts to address issues of
importance on the merits, 22 and further limitation on the power of the
federal judiciary to correct errors of constitutional magnitude made by
state trial courts in criminal prosecutions 26 threatens the balance between
enforcement of these rights by state and federal courts which the Court
purportedly sought to implement with its decision in Michigan v. Long.

Instead, the Court's brinkmanship in habeas litigation, particularly
exemplified by the denial of a stay of execution sought in Herrera v.
Texas, demonstrates a "reform" movement within the Court which com-
promises enforcement of federal rights in state criminal trials and focuses
on technical procedural flaws in lieu of addressing essential questions of
innocence and substantial violations of federally protected basic rights.
The ultimate costs to innocent and aggrieved litigants, counsel litigating in
good faith, and the reliability and fairness of the criminal justice system
cannot be ignored without subjecting the administration of justice to long

223. 477 U.S. 478 (1986).
224. Il S. Ct. 2546 (1991).
225. See Gomez v. United States Dist. Court, 112 S. Ct. 1652, 1653 (1992) (dissolving stay of

execution granted to consider state death row inmate's claim that California method of execution, gas
chamber, constitutes cruel and unusual punishment, on grounds that untimely assertion of claim in
fifth federal habeas petition constituted abuse of writ); Vasquez v. Harris, 112 S. Ct. 1713, 1714
(1992) ("No further stays of Robert Alton Harris' execution shall be entered by the federal courts
except upon order of this Court.").

226. See, e.g., Griffin v. Delo, 961 F.2d 793 (8th Cir.), cert. denied, 113 S. Ct. 296 (1992) (Eighth
Circuit Court of Appeals remanded case for consideration of merits of constitutional claims not
represented in state and federal habeas proceedings due to counsel's apparent failure to recognize
claims in state death penalty case).
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term loss of confidence within the bar, the public, the prisons227 - of

course - and state and federal trial and appellate courts.

227. The U.S. prison population constitutes a significant under-represented client base with thirty
nine state prisons and the D.C. prison system now operating pursuant to federal court orders or
consent decrees, in part as a result of substantial overcrowding. See Sharon LaFraniere, Seeing No
Evil, Fearing No Evil: And yet, in overcrowded prisons, much evil is done, WASH. POST NAT'L WKLY.

ED. March 9-15, 1992, at 31.


