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NAALC, which binds Mexico to enforce its labor laws and provides for potential
international sanctions it if fails to do so0.*”

The reality, however, is quite different. Mexico’s labor laws have never been
enforced as effectively as the drafters of Article 123 contemplated, due to a
variety of reasons, including the traditional weakness of Mexican unions and the
nature of the average Mexican worker.”” As discussed above, most unions have
been “official” unions co-opted by Mexico’s traditional “corporatist” system,
particularly during the seventy years of PRI dominance (1930-2000).”" Even
unions that do not fall in this category continue to be weak and ineffective, and
vulnerable to being influenced by the government to a lesser or greater degree.™
In addition, the nature of the average Mexican worker may not be conducive to
aggressive assertion of workers’ rights. The average Mexican worker simply is
not aware of the labor laws that protect him/her, and does not, therefore,
challenge the poor, and often dangerous, conditions in which he/she works or the
low wages he/she is paid.”” Workers’ ignorance about their rights is particularly
prevalent in the population of low-skilled workers, who have a low level of
formal education.” Moreover, most Mexican workers have been socially and
economically disadvantaged from birth, and do not know how to assert their
rights, including labor rights.”® Finally, workers’ ignorance about their rights,
perhaps coupled with understandable cynicism about the political and judicial
systems, leads them to resign themselves to the status quo, and generally stay
away from any group that may want to advocate for worker rights.” Workers
who are uninformed about the laws that protect them, or who doubt that these
laws would be enforced, fear that participating in meetings organized by worker
advocacy groups will lead their employer to terminate them, so they do not get
involved.™

NAALC has also proven to be ineffective in fulfilling its goal of protecting
the rights of workers in Mexico (and the United States and Canada). Although
twenty-four complaints have been filed with NAOs against Mexico, NAALC has

252. See Appelbaum, supra note 137.

253. See Torriente, supra note 19, (Guarantees under Article 123); see also Posthuma et al., supra note
29, at 106 (discussing role of labor unions).

254. See ZAMORA ET AL., supra note 7, at 417.

255. For example, in June 2000, in Rio Bravo, a city in the northern State of Tamaulipas across the
border from McAllen, Texas, female employees who demonstrated in favor of forming an independent union
were reportedly beaten by police. Ultimately, by this account, the employees did not vote for the union because
they were denied a secret ballot and forced to vote openly in the presence of management officials. Cavanagh &
Anderson, supra note 162, at 58-59.

256. Seeid.

257. Seeid.

258.  See id. See generally WISE, supra note 162 (discussing ineffectiveness of NAFTA).

259. See Cavanagh & Anderson, supra note 162, at 58-59.

260. Seeid.
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not significantly increased protection of workers in Mexico.” NAALC’s
ineffectiveness in fulfilling its purpose is caused by its enforcement procedures,
which are slow and cumbersome.’® In addition, NAALC fails to impose effective
sanctions against a government that does not live up to its treaty obligation to
enforce its own labor laws.*”

Workers’ rights in Mexico have further eroded over the past thirty years as
the government, and even some unions, have moved toward a pro-employer
policy of “flexibilization.”™ This policy reflects the Mexican government’s
decision to seek economic integration with the world (through FTAs and
otherwise) with the goal of encouraging foreign and domestic direct investment
by offering a low-cost labor environment.*”

Thus, Mexican workers face a depressing reality. One’s initial reaction to this
disheartening situation is to conclude that the priorities of the Mexican
government are misplaced, that its insensitivity toward the plight of workers must
stop, and that the government must be pressured to better enforce the
constitutional guarantees that would improve the conditions of Mexican workers.
Upon careful consideration, however, one might conclude that better
enforcement of labor laws at this time, or in the near future, will be difficult to
accomplish. Three important questions must be asked to objectively evaluate the
prospects for better enforcement of workers’ rights in Mexico. First, whether,
taking into consideration the significant economic and social problems Mexico
has faced in the last decade, and will likely face for the foreseeable future, one
can realistically expect that better enforcement of workers’ rights will be a
priority of Mexican policymakers.” Second, whether, in view of the strong
interdependence of the economies of the United States and Mexico, as well-as
considerations of Mexico’s sovereignty, one can realistically expect that better
enforcement of workers’ rights will be achieved with stronger sanctions through
NAFTA and/or NAALC. And, third, whether a “bottom up” approach™ to create

261. Labor, Immigration, and the North American Free Trade Agreement (NAFTA), supra note 229.

262. See generally BOLLE, supra note 164 (discussing effect of NAFTA); Garcia, supra note 236
(discussing inadequacy of NAFTA enforcement and protections).

263. See BOLLE, supra note 164; see generally Labor, Immigration, and the North American Free Trade
Agreement (NAFTA), supra note 229 (citing Kimberly A. Nolan Garcfa, The Evolution of US-Mexico Labor
Cooperation (1994-2009): Achievements and Challenges, 39 POL. & POL’Y 91 (2010)).

264. See Stone, supra note 108.

265. See id. at 79-86.

266. A simple analogy might be my approach to exercise. I might think about exercising only after I
have taken care of time-sensitive professional and personal obligations I face daily. Because it is difficult to get
caught up on all issues that seem more pressing than exercise, exercising does not ever make it to my radar
screen.

267. “Bottom-up” approach is a term used in administrative law to refer to rules issued by administrative
agencies that are initiated by recommendations made by the agency staff. WiLLIAM F. FUNK ET AL.,
ADMINISTRATIVE PROCEDURE AND PRACTICE: PROBLEMS AND CASES 49-50 (4th ed. 2010). Staff members may
suggest that a rule is necessary when they identify problems that the agency should address. Id.
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pressure from within Mexico™ by labor grassroots movements, demonstrations,
strikes, etc., might prove to be a better strategy to bring about better enforcement
of labor rights than the “top down” approach’® of imposing stronger trade
sanctions and/or conditions on Mexico through international, external
mechanisms embodied in NAFTA and/or NAALC or other supranational
procedures.

For reasons explained in this section, a possibility exists that better
enforcement of workers’ rights in Mexico may result from supranational norms
and enforcement mechanisms coupled with well-organized and well-funded
“bottom-up” calls from Mexican workers for better enforcement of labor rights.

A. Better Enforcement of Workers’ Rights is Unlikely in the Foreseeable Future
Because of Economic and Social Concerns to Which the Mexican
Government Gives Priority

Why is improvement of workers’ rights unlikely? In essence, the problem is,
principally, one of money. It is doubtful that, if Mexico were as wealthy as the
United States or Canada, its government officials’ deliberate policy would be to
under-enforce Mexican workers’ constitutionally guaranteed labor rights. Rather,
Mexican policymakers for many years have adopted pragmatic economic policies
to help Mexico’s economy stabilize, and, hopefully, grow. Policymakers may
reason that, once the economy improves, workers’ conditions will improve as
well.

The best example of this reasoning was Mexico’s strong desire to become a
member of NAFTA. Domestically, membership in NAFTA was significant for
Mexico because it represented the culmination of a process of liberalization of
the Mexican economy that started in the early- to mid-1980s.” Internationally,
membership in NAFTA was also important because that membership reflected
international recognition that Mexico’s socioeconomic and political postures
were sufficiently stable to be worthy of such an important, and unprecedented,
economic integration.”' The Mexican government had anticipated and expected
economic shocks from the effects of NAFTA to be felt in the labor and other
sectors (although no one seems to have anticipated the devastating impact on the
agricultural sector), but it felt that its membership in NAFTA was the right
economic decision in the long term, even if in the short term some sectors of the

268. Analogously, if I have been diagnosed with diabetes as a result of not exercising for decades, I will
pay much more attention to exercise and give it high priority along with the other issues I must address every
day.

269. “Top-down” approach refers to proposals/requests made to administrative agencies to issue rules
from *top” external sources. In the context of U.S. federal administrative law, for example, the two “top”
external sources are the White House and Congress. FUNK ET AL., supra note 267, at 50.

270. Trade Policy Review Body Report, Trade Policy Review: Mexico, WT/TPR/G/97 (Mar. 15, 2002).

271. Oliver, supra note 66, at 62-63.
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economy would be adversely affected.”” Mexico’s membership in NAFTA
solidified its commitment to trade and investment.” Thus, for practical economic
reasons, Mexican policymakers have opted to implement economic policies that
adversely affect the labor sector directly or indirectly, and will probably continue
to do so.

Possible explanations for under-enforcement of Mexican labor law are not
limited to recent economic strategic policies. Serious economic and social
concerns that Mexico has faced for decades have significantly contributed to the
relatively low importance that the Mexican government has given to the issue of
workers’ rights.

1. Economic Concerns

a. Concern About Securing Comparative Advantage of Mexican
Workers Over Other Workers in Developing Countries

The classic economic theory of “comparative advantage” underlies free
trade, FTAs, and, in general, globalization. Comparative advantage argues that
two nations can improve joint production and consumption through
specialization, even when one of them is more efficient than the other in all lines
of production.”™ For example, it may be that a physician can draw blood from a
patient faster and better than a licensed practical nurse (“LPN”). Even so, it is
more efficient for the LPN to draw patients’ blood because the wage/salary of the
LPN is much lower than that of the physician. Thus, the LPN would “specialize”
in drawing patients’ blood and the physician would perform surgeries. When
applied to international economies at significantly different levels of
development, such as the economies of the United States and Mexico, this theory
of comparative advantage suggests that in the context of competitive markets,
trade encourages specialization, and thereby produces mutually beneficial
outcomes.”™

272. Id. Experts writing about NAFTA’s effects believed that economic conditions in Mexico would get
worse before they got better. They argued that as Mexico industrialized and modernized its agriculture, poor
economic conditions, increased inequalities, and more migration would be seen in the short run. Many experts
argued, however, that divergence in developnient patterns was a prelude to the convergence in development of
the three signatories of NAFTA that would ultimately follow. See, e.g., James F. Hollifield & Thomas Osang,
Trade and Migration in North America: The Role of NAFTA, 11 L. & BUS. REV. AM. 327, 340 (2005).

273. ZAMORAET AL., supra note 7, at 38.

274. N.GREGORY MANKIW, PRINCIPLES OF ECONOMICS 50-57 (3d ed. 2004).

275. Even within a country, the theory of comparative advantage would lead us to expect the creation of
productive clusters in local communities and regions. ALEJIANDRO FOXLEY, MARKET VERSUS STATE:
POSTCRISIS ECONOMICS IN LATIN AMERICA 26 (2010). Based on an assessment of their strengths and
weaknesses, regions can identify areas in the international economy in which they can specialize more
efficiently and compete more successfully. /d. Joint funding from public and private entities of each region can
be used to design a plan that is suited for the region’s comparative advantages to improve the qualifications of
its workforce. Id.
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Thus, for example, low-skilled, low-wage workers in Mexico might benefit
by specializing in the manufacture of spare parts in an assembly line. Even if
more highly paid American workers could perform such routine work faster and
better, the lower wages paid to Mexican workers might give them a comparative
advantage.

Mexican economic policymakers want to secure this comparative advantage
that Mexican workers have, in order to attract and stimulate foreign and domestic
direct investment in Mexico. This comparative advantage leads to a competitive
advantage, which is what businesses seek, and what Mexico wants to offer.

Essentially, therefore, Mexico is pursuing a low-wage strategy, at least in the
short run.” A policy of heightened workers’ rights competes with this goal and
other macroeconomic policies of neo-liberalism that seek to stimulate the
Mexican economy. If Mexican labor law were to require these investors to pay
higher wages, build safer plants, have limited working schedules, and, in general,
comply with the strong and broad constitutional provisions of Article 123, many
investors would not establish their operations in Mexico, or would relocate them
elsewhere. Decreased foreign and domestic direct investment would significantly
hurt the Mexican economy as a whole, and individual workers as well, because
jobs that might otherwise be available as a result of direct investment projects
would have moved to another country with lower production and labor costs.
This approach can be viewed as beneficial to Mexican workers, on the
assumption that most would prefer to have a job, even if it pays low wages and
requires working in unsafe plants, than to be protected by strictly enforced labor
laws and have no job at all.””

As the theory of comparative advantage would suggest, benefits from
offering relatively low wages can be seen from the effects of Mexico’s stagnant
wages as compared to the growing wages paid Chinese workers. Average
Chinese manufacturing wages at close to $2.00 per hour in September 2010 were
only fourteen percent less than manufacturing wages in Mexico at the same
time.” In dollar terms, Chinese manufacturing salaries “jumped 2.6 times from

276. Policymakers have an important role to play in creating incentives to attract foreign (and domestic)
direct investment in nontraditional categories that create opportunities for new technological developments,
permit workers to learn new skills, and open new markets. /d.

277. It is argued, however, that little evidence exists to support the argument that improved working
conditions lead to job losses or to relocation of companies. JODY HEYMANN & ALISON EARLE, RAISING THE
GLOBAL FLOOR: DISMANTLING THE MYTH THAT WE CAN'T AFFORD GOOD WORKING CONDITIONS FOR
EVERYONE 14 (2010). The authors conclude that good workplace policies are not linked to higher national
unemployment rates, but that, to the contrary, strong worker rights markedly enhance the quality of work and
improve working adults’ ability to keep their jobs while meeting their own needs and those of their families. /d.
at 14-15. The authors also challenge the proposition that better working conditions are inconsistent with
competitive advantage, and assert that no evidence supports this proposition. To the contrary, they argue that
workplace benefits are only a small fraction of the costs of production, costs of better working conditions are
small relative to wages and wage differentials, and that increased productivity due to better working conditions
can quickly offset minor costs incurred in implementing worker benefits. Id. at 15.

278. Thomas Black & Carlos Manuel Rodriguez, Mexico Beats China as U.S. Firms Seek Labor, ARK.
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2002 to 2008, while Mexican wages rose only 7.5 percent in dollars from 2002 to
2009.”*” Mexico is thus regaining some of the manufacturing jobs it lost to China
in the last decade, in large part because China increased its wage rates.”™

Low wages are not the only factor, of course. For example, U.S. businesses
are attracted to relocating their operations to Mexico because it is cheaper to
bring manufactured goods from Mexico to the United States than from China.*
In addition to Mexico’s geographic proximity, American manufacturing
companies like the fact that Mexico presents relatively few labor problems, such
as strikes.”™ Mexican policymakers may view the present period as a critical
moment for Mexico to attempt to recapture the jobs it has lost to China, and to
continue to strive to have a comparative advantage over workers throughout the
world who are competing for manufacturing jobs. In comparison with such goals,
policymakers are unlikely to place great importance on enforcing the labor rights
specified in the Mexican Constitution.

b. Concern About Potential High Rates of Under- or Unemployment in
Mexico

Although unemployment rates in Mexico have remained relatively low from
an international perspective in recent years,™ these figures are likely to increase,
not only because of economic dislocations caused by the worldwide recession,
but also because a number of Mexican workers who have been living in the

DEMOCRAT GAZETTE, Sept. 12, 2010, at G-1; see also Will Weissert, Jobs Are Returning to Mexican Border,
ARK. DEMOCRAT GAZETTE, Jan. 23, 2011, at G-1 (reporting that American companies are leaving China and are
returning to Mexico to set up their manufacturing operations, which has increased employment significantly in
Ciudad Juarez).

279. Black & Rodriguez, supra note 278.

280. See Weissert, supra note 278,

281. For example, when Cessna Aircraft Co. (based in Wichita, Kansas) was looking for a low-wage
country in 2006 where it could manufacture airplane parts, it thought of going to China. However, the difficulty
in shipping supplies to China in less than a month led Cessna to establish its plants in Mexico. /d. Cessna’s
Chief Executive Officer has said that shipping to and from Mexico is easier and faster because it is all done over
land rather than sea, which gives Cessna a way to become more competitive. Id.

282. Id. atG-2.

283. Unemployment rates in Mexico in the last four years have been as follows: 2007, 3.4% of the total
labor force. Data: Unemployment, Total (% of Total Labor Force), WORLD BANK, http://data.worldbank.org/
indicator/SL.UEM.TOTL.ZS (last visited Mar. 2, 2012). 2008, 3.5% of the total labor force. Id. 2009, 5.2% of
the total labor force. /d. Another source puts Mexico’s estimated 2009 unemployment rate at 5.5%. The World
Factbook: North America: Mexico, CENT. INTELLIGENCE AGENCY, hitps://www.cia.gov/library/publications/
the-world-factbook/geos/mx.html (last updated Feb. 21, 2012). And 2010, estimated 5.4%. Id. Unemployment
was expected to decline to 4.5% in 2011. Employment Outlook 2010—How Does Mexico Compare?, OECD 2
(2010), www.oecd.org/dataoecd/13/39/45604035.pdf [hereinafter Employment Outlook 2010]. Mexico’s
unemployment rates are deceptively low because those figures include a large number of individuals who work
in the informal economy, who have unstable, marginal jobs, such as street vending or non-remunerated work in
family businesses in which they may work only a few hours per day or per week. Susan Fleck & Constance
Sorrentino, Employment and Unemployment in Mexico’s Labor Force, MONTHLY LAB. REV., Nov. 1994, at 3-4.
See infra notes 296-301 and accompanying text (for a discussion of informal economy).
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United States are returning home.™ Two important factors have influenced this
repatriation. The first factor is that the worldwide recession has decreased the
demand for low-skill labor performed by Mexican workers in the United States.™
In U.S. industries that have declined, notably the construction®™ and service
industries, employment of Mexican workers has declined significantly as well.”
Because these individuals have relatively few skills, when they lose their jobs
they do not have many options for alternative employment.”

The second factor is increased immigration control in the United States at the
border by the Border and Customs Protection Bureau of the U.S. Department of
Homeland Security (“DHS”), in the interior by the Immigration and Customs
Enforcement Bureau of the DHS,* and by the wave of state and local initiatives
and legislation to control undocumented immigration,”™ and even by private
enforcement of immigration laws.” Because the Mexican undocumented
population accounts for about sixty percent of all undocumented immigrants

284. Julia Preston, Mexican Data Show Migration to U.S. in Decline, N.Y. TIMES, May 15, 2009, at Al.

285. IMd.

286. It is interesting to note that the decline in the construction industry as a result of the global
recession that began in 2008, especially in Europe and the United States, placed the Mexican company CEMEX
(“Cementos Mexicanos™) in a precarious posture, because it is a large supplier of cement to the construction
industries in Europe and Mexico. The Effect of Recession on the Construction Industry, THE TIMES 100 (Jan. 7,
2009), http://blog.businesscasestudies.co.uk/1 18/the-effect-of-recession-on-the-construction-industry/. CEMEX
lost $431 million dollars at the end of the fourth quarter of 2008, 30% in profits, and 23% in sales. /d.

287. Jennifer Ludden, Report Shows Unauthorized Immigrants Leaving U.S., NPR (Sept. 1, 2010),
http://www.npr.org/templates/story/story.php?storyld=129578179 (reporting that although a study from the Pew
Hispanic Center does not look at the reasons why immigrants are leaving the United States, evidence pointed to
the economic downturn as one reason; the study of the Pew Hispanic Center found that the unemployment rate
for unauthorized foreign workers in the United States had risen to 10.4%); Preston, supra note 284.

288. Preston, supra note 284.

289. Id.; Ludden, supra note 287.

290. See generally Karla Mari McKanders, The Constitutionality of State and Local Laws Targeting
Immigrants, 31 U. ARK. LITTLE ROCK L. REV. 579 (2009); Huyen Pham, Problems Facing the First Generation
of Local Immigration Laws, 36 HOFSTRA L. REV. 1303 (2008); Juliet P. Stumpf, States of Confusion: The Rise
of State and Local Power Over Immigration, 86 N.C. L. REV. 1557 (2008); Rick Su, A Localist Reading of
Local Immigration Regulations, 86 N.C. L. REv. 1619 (2008). The government of Mexico is seriously
concerned about the emergence of the number of state and local government initiatives that significantly restrict
the ability of Mexican émigrés in the United States to work, rent an apartment or a house, drive a car, and, in
general, to live freely. In fact, on June 22, 2010, the Mexican Embassy in Washington, D.C., issued a
communiqué stating that the Government of Mexico had filed an amicus curiae brief in the U.S. District Court
of Arizona in which the Mexican Government requested that Arizona’s Senate Bill 1070 be declared
unconstitutional. E} Gobierno de México present6 escrito como “Amigo de la Corte” ante una Corte Federal en
Phoenix, Arizona, para ratificar su rechazo a la Ley SB1070 [The Government of Mexico Submitted Written As
“Friend of the Court”], SECRETARIA DE RELACIONES EXTERIORES (June 22, 2010), http://www.sre.gob.
mx/csocial_viejo/contenido/comunicados/2010/jun/cp_191.html. See also Mexico Acknowledges the Ruling of
the U.S. District Court of Arizona to Grant a Preliminary Injunction of Certain Sections of SB 1070,
SECRETARIA DE RELACIONES EXTERIORES, portal.sre.gob.mx/usa/popups/newswindow.php?id=307 (last visited
Mar. 2, 2012).

291. See generally Huyen Pham, The Private Enforcement of Immigration Laws, 96 GEO. L.J. 777
(2008).
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living in the United States,” these measures for enhanced immigration
enforcement directly affect Mexican citizens. Therefore, Mexican workers are
either returning home, or they have become reluctant to cross the border
illegally.”™

These developments have the real potential of creating an unanticipated
oversupply of workers, thus increasing the numbers of under- or unemployed,
low-skilled workers in Mexico. These individuals returning to Mexico from the
United States will be competing for jobs—jobs that the Mexican economy will
not be able to create quickly enough to meet the demand for them. In assessing
the economic impact on Mexico created by the return of these workers, it is
important to note that these unemployed workers do not receive any government
aid because Mexico does not have an unemployment compensation program.”

Moreover, because these individuals do not have many skills and thus have
few choices in earning a living, they are vulnerable to being conscripted by drug
cartels, becoming some other type of criminal, or joining the informal

295
economy.

¢. Concern About the Adverse Effects of the Growth of the Informal
Economy

In 2010, more than half of the Mexican labor force was employed in the
unregulated informal economy,” which indicates that the informal economy has
absorbed the millions of unskilled or low-skilled workers that were displaced by

292. lulia Preston, Number of Illegal Immigrants in U.S. Fell, Study Says, N.Y. TIMES, Sept. 2, 2010, at
A20.

293.  But see id.

294. Employment Outlook 2010, supra note 283, at 2. Although no unemployment compensation system
exists in Mexico, unemployed workers receive some assistance from the government through two public works
programs, which provide temporary income support to unemployed individuals through participation in public
works projects. /d. One program is the Program of Temporary Employment (“Programa de Empleo
Temporal”—“PET”) and the other is Opportunities (“Oportunidades”). Id.

295. See Grant Laten, Brookings Event: “Beyond the Crisis? Thinking Strategically About Mexico's
Economic Future”, CENTER FOR STRATEGIC & INT'L STUD. (June 29, 2010), http://csis.org/blog/event-recap-
beyond-crisis-thinking-strategically-about-mexicos-economic-future. The informal sector or informal economy
is comprised of workers who are self-employed and work in small firms. They face considerable job instability,
and, unlike those in the formal sector, are effectively excluded from social security benefits. The informal
economy includes low-skilled individuals who earn a living as street vendors, domestic servants, construction
workers, car washers, and the like. MEXICO: A COUNTRY STUDY 77, 101 (Tim L. Merrill & Ramén Mir6 eds.,
4th ed. 1997).

296. KORNELIA KRAINYAK ET AL., INT’L MONETARY FUND MEXico 13 (2010), available at
http://www banxico.org.mx/publicaciones-y-discursos/publicaciones/imf-article-iv/%7B42528D64-1514-04E3-
9547-D9669CSDEEBD%7D.PDF. Estimated value of the size of the informal economy in Mexico for the year
2000 was $168.5 billion, and the average size of the informal economy, as a percent of the official Gross
National Income for the same year was 30.1%. Freidrich Schnieder, Size and Measurements of the Informal
Economy in 110 Countries Around the World 11 (July 17, 2002) (unpublished manuscript), available at
http://www.amnet.co.il/attachments/informal_economy110.pdf.
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the economic shocks Mexico experienced after NAFTA became effective, though
not necessarily because of NAFTA.™ Low-skilled workers who have become
unemployed as a result of the recent economic crisis have also joined the
informal sector of the economy.” The steady growth of the informal economy
has both good and bad features for Mexico. It is a good outcome from
unanticipated worker displacement, because “it is encouraging that displaced
workers have found a way to make at least a marginal living.””” However, it is
also bad because the low-skilled jobs available in the informal economy are low
value-added work that does not increase productivity rates.”” Low productivity
rates, in turn, tend to keep wages down.” From a labor rights perspective, the
growth of the informal economy is undesirable because these workers do not
enjoy even the limited protections provided to workers in the formal economy.™

d. Concern About a Decreased Availability of Foreign Exchange

Mexico’s three principal sources of foreign exchange are oil, remittances,
and tourism.” Due to a number of factors, revenues from each of these sources
have decreased significantly in the last few years.

2. Decrease in Oil Revenues

“Oil and gas revenues provide more than one third of Mexico’s foreign
exchange, and are the country’s largest source of foreign revenues. In 2009,
Mexico was the world’s seventh-largest producer of crude oil, and the second-
largest supplier of oil to the [United States].”™ Because oil and gas revenues
represent more than one third of all foreign exchange, lower global oil prices
and declining production of oil have hurt Mexico’s economy. Through
constitutional mandate, Petroleos Mexicanos (“PEMEX’) has a monopoly on the

297. A skilled worker is one who has thirteen or more years of formal education. An unskilled worker is
one who has up to twelve years of formal education. AUDLEY ET AL., supra note 103, at 11, 36 n.12.

298. Employment Outlook 2010, supra note 283, at 2.

299. Oliver, supra note 66, at 90.

300. 1d.

301. 14

302. Sudharshan Canagarajah & S.V. Sethuraman, Social Protection and the Informal Sector in
Developing Countries: Challenges and Opportunities 4 (Soc. Prot. Discussion Paper Series, No. 0130, 2001),
available at  http:/isiteresources.worldbank.org/SOCIALPROTECTION/Resources/SP-Discussion-papers/
Labor-Market-DP/0130.pdf.

303. Gonzalo del Rio et al., MEXICO: Leading Opportunity in Latin America, OUR WORLD, July 14,
2011, at 2.

304. Background Note: Mexico, U.S. DEP’T STATE (Nov. 16, 2011), http://www.state.gov/r/pa/ei/
bgn/35749.htm [hereinafter Background Note).

305. Id.

237



2012 / Workers’ Rights or Workers’ Comparative Advantage?

exploration, production, transportation, and marketing of Mexico’s oil."™*
Mexico’s participation in the oil industry is only as an exporter of crude oil
because it does not have the necessary technology and infrastructure to process
oil, so a decline in oil prices will significantly affect Mexico’s economy.*”’

3. Decrease in Remittances Revenues

Since the mid-1990s, when the World Bank began to track international
transfers of money, remittances to Mexico by Mexican émigrés living in the
United States have been the second highest source of foreign exchange.’” This
source of foreign exchange has also been negatively affected by the worldwide
recession, as many Mexican workers in the United States have become
underemployed or unemployed. Remittances to Mexico from Mexicans living
abroad fell from $26 billion in 2007 to $25 billion in 2008, and to $21.2 billion
in 2009.”"° Most remittances are used for immediate consumption by the senders’
relatives in Mexico to help with expenses related to food, housing, health care,
and education.”' However, some collective remittances sent to Mexico from the
United States by communities of immigrants to the villages or cities where their
relatives live are used for shared projects with municipal governments to fund
infrastructure improvements.3l2 This decline in remittances, therefore,
significantly affects the Mexican economy.

4. Decrease in Tourism Revenues

Tourism is Mexico’s third source of foreign exchange, and it too has declined
significantly.””” The elective nature of tourism spending has made it particularly
susceptible to concerns for personal safety. One concern was the outbreak of the
HIN1 “swine flu” in April 2009, which required that restaurants, bars, hotels,
shops, and schools close for almost two weeks, and resulted in a fifty percent
drop in tourism revenues.’* Figures released by the Mexican Government
estimated the loss from tourism to be around $300 million dollars as of 2009.”"

306. Id.

307. Mexico OKs Limited Access for Oil Firms, ARK. DEMOCRAT GAZETTE, Oct. 29, 2008, at 5A;
Arthur Brice, Mexico’s Economy Taking Hits from All Directions, CNN (Aug. 22, 2009), http://articles.
cnn.com/2009-08-22/world/mexico.economy_1_cantarell-oil-production-mexican-economy?_s=PM:WORLD.

308. Background Note, supra note 304, at 4.

309. Brice, supra note 307.

310. del Rio et al., supra note 303, at 2.

311. Background Note, supra note 304, at 4.

312, Id

313. Brice, supra note 307.

314. del Rio et al., supra note 303, at 2.

315. Brice, supra note 307.
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Over a long period, potential tourists have also been deterred by a perception that
Mexico poses risks to their safety. Above all, tourists are concerned about the
well-publicized violence of the drug war, which has crippled tourism.™
Published figures estimating that 11,000 people have been killed since 2006
justifiably makes tourists concerned for their safety, even if relatively few
tourists have been harmed.’”

5. Social Concerns

In addition to economic considerations that might lead Mexican
policymakers to conclude that increased protection of workers’ rights might be
adverse to Mexican interests, including even the interests of Mexican workers, a
myriad of social problems are likely to make those policymakers view workers’
rights as relatively unimportant by comparison. These problems include the
ongoing drug war, which has many adverse effects beyond the harm it does to
tourism, and could be viewed as a civil war.*® While not gaining the headlines of
the drug war, ordinary crime, especially the destabilizing crime of kidnapping,
has risen to troubling levels in recent years.” And President Calderon has
launched a major offensive against corruption, a debilitating problem that has
plagued Mexico since colonial times.” Even if the Mexican Government were
committed to the value of enhanced protection of workers’ rights, therefore, it
might simply feel that other problems are more important and more pressing.

B. Better Enforcement of Workers’ Rights May be Possible Through
Simultaneous “Top-Down” and “Bottom-Up” Efforts

The previous section discussed serious economic and social problems that
the Mexican government faces, and argued that, in view of these pressing
problems, it is unlikely that better enforcement of labor rights will be a priority
for Mexican policymakers in the foreseeable future. And, for the reasons stated in
that section, enhanced enforcement may actually work against the interests of
Mexican workers, by depriving them of their competitive advantage. However,
while continued lax enforcement of Mexican labor law may very well be the
ultimate outcome, a possibility exists that, through simultaneous efforts created
by supranational norms and supranational enforcement mechanisms (top-down
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approach)™ and mobilization of grassroots labor rights advocates within Mexico
(bottom-up approach), Mexico will institute procedures to more effectively
enforce workers’ rights.

1. External Pressure

The first step to create external pressure on Mexico might be to propose to
the U.S. Trade Representative for Labor of the Office of the United States Trade
Representative that NAFTA and NAALC be revised to make them consistent
with labor protections contained in FTAs into which the United States has
entered since 2002.

Through the Trade Act of 2002, Congress formally established a framework
for U.S. trade negotiations as part of Bipartisan Trade Promotion Authority
(“TPA”).*” The TPA includes provisions in the trade-negotiating objectives for
trade agreements, including FTAs.”” “Core Labor Standards” are the same
workers’ rights contained in the United States-Jordan FTA (“Jordan FTA”).™
Beginning with the Jordan FTA in 2001, all subsequent FTAs have included
labor (and environment) provisions in the main body of the agreement, in
contrast to NAFTA, which relies on a side agreement (NAALC).™ “The labor
provisions of FTAs help ensure that the benefits of trade are widely shared, that
worker rights are not denied in order to gain a trade advantage or attract
investment, and consequently that U.S. businesses and workers compete on a
level playing field globally.”**

The language used in the Jordan FTA and others regarding signatory
countries’ commitment to enforce their domestic labor laws is important to note.
The labor chapter of the Jordan FTA consists of six paragraphs and states that
each party “shall strive to ensure” that its labor principles “are protected by
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domestic law and are not weakened to encourage trade.””” Post-2001 FTAs that
the United States has concluded—such as those with Singapore, Chile, Australia,
Bahrain, and Oman—also include language that, as “shall strive to ensure” does,
places heavier emphasis on enforcing a country’s own labor laws.™ Specifically,
the language in these various agreements requires signatory countries to “not fail
to effectively enforce its labor laws.””” By contrast, NAFTA’s language requires
each member country only to “effectively enforce its labor law.”™ It is argued
that this different wording places greater emphasis on a signatory’s treaty
obligations.™

Since the enactment of TPA, the United States has entered into FTAs that
contain within the agreement itself workers’ rights provisions with the following
countries: Singapore, Chile, Australia, Morocco, Costa Rica, the Dominican
Republic, El Salvador, Guatemala, Honduras, and Nicaragua (CAFTA-DR),
Bahrain, and Oman.”” As of September 2011, FTAs with Colombia, Panama, and
South Korea are still being negotiated.™

In view of the heightened attention given to workers’ rights since NAFTA
and NAALC became effective, those two agreements should be revised. NAFTA
should include labor obligations in the body of the primary trade agreements, not
merely in a side accord. This change may serve to highlight several desirable
goals. First, such a step may emphasize the social dimension of globalization,
which envisions that all workers share in the benefits of trade liberalization.™
Second, FTAs, including NAFTA, should seek to protect workers who are denied
fundamental rights.””® Third, FTAs, including NAFTA, should further a
multilateral consensus through adherence to the ILO Declaration of Fundamental
Principles and Rights at Work.”™ And, finally, including labor provisions in the
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body of FTAs, including NAFTA, promotes respect for workers’ rights
consistent with ILO core principles.”

Even more important than the labor protections being placed in the main
agreement would be steps to make those protections more potent than those
found in the present NAALC. Enforcement mechanisms should be considerably
more streamlined and robust than at present. In particular, violations of basic
collective rights, such as the rights to organize and strike, should be enforced by
mechanisms considerably stronger than mere “discussion.”

2. Pressure from Within

Increasingly, Mexican citizens have shown the ability to plan, organize, and
carry out major demonstrations to let the government know that they are not
happy with the status quo. For example, recent years have seen several large
demonstrations demanding better security in view of the violence reflected in the
actions of the drug cartels, kidnappers, and common criminals.™ Also, following
the disputed presidential election of 2006, massive protests staged by supporters
of one of the defeated candidates paralyzed for days major portions of Mexico
City.”” A final example is the teacher strike in the State of Oaxaca, which
resulted in schools being closed for months.**

Mexican workers could coordinate the same kind of unified cry for better
enforcement of labor rights. To this end, members of independent Mexican labor
unions, such as the FAT, and their counterparts in international unions could
collaborate to advocate for their rights. The Mexican National Commission on
Human Rights as well as international human rights and international labor rights
organizations could be invited to participate.

Well-planned, well-coordinated, and well-funded demonstrations demanding
better enforcement of workers’ rights may get the attention of the Mexican
government, particularly if they are timed to coincide with negotiations
concerning revisions of NAFTA and NAALC.

V. CONCLUSION

By all measures, Mexico has strong and comprehensive, perhaps even
progressive, labor laws that are constitutionally guaranteed. Yet, workers in
Mexico are paid low wages, they work in poor and dangerous conditions,
millions of them are unemployed and receive no unemployment compensation
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benefits, they work long hours, and they have limited job security. The
inconsistency between strong labor laws and their under-enforcement is difficult
to understand, but historical, economic, political, social, and cultural factors
might, at least in part, explain this dissonance.

The historical context in which Mexico’s labor laws were born is helpful in
understanding this dissonance. Mexico’s labor law was created in the midst of,
and as a result of, the Mexican Revolution of 1910 to 1920, one of the most
important revolutionary periods in Latin America. Liberal thinkers and
politicians saw the opportunity to promote philosophies of a social welfare state
that would provide and protect the poor and the under-represented. The
revolutionary foundation of Mexican labor law clearly reflects a reaction to thirty
years of the dictatorial and oppressive rule of General Porfirio Diaz.

Notwithstanding these laudable social welfare goals, entrenched cultural and
political characteristics of Mexican society prevented these strong worker
protections from ever being realized by workers in Mexico. Political corruption,
which has gone hand-in-hand with the corporatist form of government, has
historically permeated both Mexican culture and Mexicans’ lives. Therefore, it
has been difficult for workers to challenge abusive labor practices and assert their
constitutionally protected rights, because the established governmental structures
to which they would bring their complaints may be receiving bribes from the
very employers in question. In addition, even if corrupt relationships did not
preclude the objective assessment of a worker’s claim, inefficient bureaucratic
practices of the federal, state, and administrative systems in Mexico result in
years, sometimes decades, going by before administrative or judicial adjudication
of claims can be expected. This significant problem, of course, creates another
disincentive on workers in Mexico from filing a claim against their employer.

Finally, the economic integration of the world, and Mexico’s economic
decision to liberalize its economy in the mid-1980s, have further complicated the
possibility that workers’ rights will be better enforced than they have been.
Mexican policymakers have adopted economic policies to promote the Mexican
economy and join the international economies of the world, policies that are
inconsistent with enforcing the strong labor laws that protect workers in Mexico.
Although many debate the proposition that strong worker rights are inconsistent
with economic progress, most economists adhere to the proposition that, to
promote foreign and domestic direct investment and create jobs, the basic
economic theory of comparative advantage, at least for today’s Mexico,
envisions workers who can work for relatively low wages.

Legislation was introduced in the Mexican Congress in March 2011
proposing labor law reforms. However, the proposed reform appears to be one
that seeks greater flexibilization favorable to employers rather than greater
enforcement of workers’ rights. So, Mexico is in the process of reforming its
labor laws in response to globalization and FTAs, but those reforms are
perceived to not protect workers.
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Notwithstanding the difficulties in enhancing enforcement of Mexican labor
laws, it may be possible to bring attention to workers’ rights through a
combination of two strategies: outside pressure on the Mexican government
through supranational labor norms and supranational enforcement mechanisms of
FTAs and accompanying worker protection provisions, and internal pressure
from independent labor unions, grassroots labor advocates, international labor
organizations, and international and national human rights organizations.

If such strategies prove successful, effects on workers likely would be mixed,
because some investment and jobs might be relocated away from Mexico. And,
even if either or both of these strategies were to prove at least partially
successful, a difficult task for workers’ advocates will be to keep the Mexican
government committed to view workers’ rights as one of the many top priorities
it must address. :
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