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The ATC includes extensive powers of trustees, eliminating the need
for most drafters to incorporate powers by reference. Section 815 confers
broad general powers on trustees. Powers are subject to fiduciary duties, and
may be exercised without authorization of the court.

Specific powers are set out in section 816. Arkansas already has a fi-
duciary powers statute, which applies to all fiduciaries, including personal

(C) decline to accept property into trust or disclaim any power with re-
spect to property that is or may be burdened with Hability for violation
of environmental law;
(D) compromise claims against the trust which may be asserted for an
alleged violation of environmental law; and
(E) pay the expense of any inspection, review, abatement, or remedial
action to comply with environmental law;
(14) pay or contest any claim, settle a claim by or against the trust, and re-
lease, in whole or in part, a claim belonging to the trust;
(15) pay taxes, assessments, compensation of the trustee and of employees
and agents of the trust, and other expenses incurred in the administration of
the trust;
(16) exercise elections with respect to federal, state, and local taxes;
(17) select a mode of payment under any employee benefit or retirement
plan, annuity, or life insurance payable to the trustee . . . ;
(18) make loans out of trust property . . . ;
(19) pledge trust property to guarantee loans made by others to the benefi-
ciary,
(20) appoint a trustee to act in another jurisdiction with respect to trust
property located in the other jurisdiction . . . ;
(21) pay an amount distributable to a beneficiary who is under a legal dis-
ability . . . or by:
(A) paying it to the beneficiary’s conservator or, if the beneficiary
does not have a conservator, the beneficiary’s guardian;
(B) paying it to the beneficiary’s custodian . . . ;
{C) if the trustee does not know of a conservator, guardian, custodian,
or custodial trustee, paying it to an adult relative . . . to be expended on
the beneficiary’s behalf; or .
(D) managing it as a separate fund on the beneficiary’s behalf . . . ;
(22) on distribution of trust property or the division or termination of a
trust, make distributions in divided or undivided interests, allocate particu-
lar assets in proportionate or disproportionate shares, value the trust prop-
erty for those purposes, and adjust for resulting differences in valuation;
(23) resolve a dispute concering the interpretation of the trust or its ad-
ministration by mediation, arbitration, or other procedure for alternative
dispute resolution;
(24) prosecute or defend an action, claim, or judicial proceeding in any ju-
risdiction to protect trust property and the trustee in the performance of the
trustee’s duties;
(25) sign and deliver contracts and other instruments . . . ; and
(26) on termination of the trust, exercise the powers appropriate to wind up
the administration of the trust and distribute the trust property to the per-
sons entitled to it.
ATC § 28-73-816.
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representatives and trustees.**® However, it is an older list and must be in-
corporated by reference to apply. Are there conflicts between the two sets of
powers? The answer is no, because each is a list of affirmative actions. They
overlap to a large extent. Trust drafters who wish trustees to possess the
maximum allowable extent of powers should be careful not to waive sec-
tions 815 and 816, and to incorporate the current Arkansas fiduciary pow-
ers. Trust drafters who wish to omit certain powers should not only fail to
incorporate them by reference, but also specifically waive them by reference
to section 816. Drafters of trusts where the trustee or co—trustee is a layper-
son may wish to expressly list the powers in the instrument, to lessen the
ignorance or confusion of such a trustee.

G. Distribution Upon Termination—Section 817°*¥

This section permits the trustee to carry out a distribution plan if she
gives the beneficiaries notice of the plan and of their right to object and they
do not timely raise any objections. It calls for “expeditious” distribution yet
at the same time authorizes the trustee to retain a reserve for the payment of
debts, expenses and taxes. This section also limits the validity of releases
from liability obtained at the time of termination, applying the general re-
lease principles of section 1009.

XI. ARTICLE 9—THE PRUDENT INVESTOR RULE

Articles 8 and 9 of the ATC include the full text of the Uniform Pru-
dent Investor Act (UPIA).**® The “integrated” UPIA has been enacted as a

348. ARrK. CODE ANN. § 28-69-304. (LEXIS 2004).
349. This section reads as follows:
(a) Upon termination or partial termination of a trust, the trustee may send to the
beneficiaries a proposal for distribution. The right of any beneficiary to object to
the proposed distribution terminates if the beneficiary does not notify the trustee
of an objection within thirty (30) days after the proposal was sent but only if the
proposal informed the beneficiary of the right to object and of the time allowed
for objection.
(b) Upon the occurrence of an event terminating or partially terminating a trust,
the trustee shall proceed expeditiously to distribute the trust property to the per-
sons entitled to it, subject to the right of the trustee to retain a reasonable reserve
for the payment of debts, expenses, and taxes.
(¢) A release by a beneficiary of a trustee from liability for breach of trust is in-
valid to the extent:
(1) it was induced by improper conduct of the trustee; or
(2) the beneficiary, at the time of the release, did not know of the benefici-
ary’s rights or of the material facts relating to the breach.
ATC § 28-73-817.
350. ARK. CODE ANN. §§ 23-51-200-23-51-211 (LEXIS 2000) (to be repealed Sept. 1,
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part of the ATC and the “old” UPIA in Title 23 has been repealed; thus the
UPIA has moved from Title 23 to Title 28, which is more appropriate, since
Title 28 deals with wills, estates, trusts and fiduciary relationships. Since
some readers may not be familiar with the UPIA, the most important sec-
tions are included here. No Arkansas appellate decisions have interpreted
the UPIA.

A. The Prudent Investor Rule—Section 901°°

This section replaces previous standards for prudence with the “pru-
dent investor” rule. Attributes of the prudent investor are set out in the fol-
lowing sections. The section makes clear that the prudent investor rule is a
default rule. Settlors are free to alter it in any lawful way.

2005).
351. This section reads as follows:

(a) Except as otherwise provided in subsection (b) of this section, a trustee who
invests and manages trust assets owes a duty to the beneficiaries of the trust to
comply with the prudent investor rule set forth in this subchapter.
(b) The prudent investor rule, a default rule, may be expanded, restricted, elimi-
nated, or otherwise altered by the provisions of a trust. A trustee is not liable to a
beneficiary to the extent that the trustee acted in reasonable reliance on the pro-
visions of the trust.

ATC § 28-73-901.
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B. Standard of Care—Portfolio Strategy—Risk and Return Objectives—
Section 902°%

This is the most important section in the UPIA. Subsection (a) defines
the prudent investor rule, an objective standard. Subsection (b) sets the
“trust portfolio” as the context in which a trustee’s investment and man-
agement decisions will be evaluated. The UPIA was written in response to
“modern portfolio theory,” a now-accepted view of the market that has
proved that over time, the greater diversity in an investor’s portfolio, the
greater return she will receive.”> This section also requires “risk and return”
objectives suitable to the trust. Subsection (c) lists factors that may bear on
risk and return decisions by trustee investors. Trustees are freed to invest in

any type of property.

352. This section reads as follows:
(a) A trustee shall invest and manage trust assets as a prudent investor would, by
considering the purposes, terms, distribution requirements, and other circum-
stances of the trust. In satisfying this standard, the trustee shall exercise reason-
able care, skill, and caution.
(b) A trustee’s investment and management decisions respecting individual as-
sets must be evaluated not in isolation but in the context of the trust portfolio as
a whole and as a part of an overall investment strategy having risk and return ob-
jectives reasonably suited to the trust.
(c) Among circumstances that a trustee shall consider in investing and managing
trust assets are such of the following as are relevant to the trust or its beneficiar-
ies:
(1) general economic conditions;
{2) the possible effect of inflation or deflation;
(3) the expected tax consequences of investment decisions or strategies;
(4) the role that each investment or course of action plays within the overall
trust portfolio, which may include financial assets, interests in closely held
enterprises, tangible and intangible personal property, and real property;
(5) the expected total return from income and the appreciation of capital;
(6) other resources of the beneficiaries;
(7) needs for liquidity, regularity of income, and preservation or apprecia-
tion of capital; and
(8) an asset’s special relationship or special value, if any, to the purposes of
the trust or to one or more of the beneficiaries.
(d) A trustee shall make a reasonable effort to verify facts relevant to the invest-
ment and management of trust assets.
() A trustee may invest in any kind of property or type of investment consistent
with the standards of this subchapter.
ATC § 28-73-902.
353. For a brief history of standards for investment prudence and a discussion of the
UPIA, see generally John H. Langbein, The Uniform Prudent Investor Act and the Future of
Trust Investing, 81 Iowa L. REv. 641 (1996).
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C. Duties of Trustees—Sections 903*** through 907

Section 903 imposes an essential duty following modern portfolio the-
ory: the duty to diversify investments. It may be overridden by the purposes
of the specific trust. Section 904> requires trustees new to a trust to review
the trust assets and make whatever changes are necessary to bring the trust
into compliance with its terms and with the UPIA. Section 905> clarifies
the standard to be used in determining whether a trustee has complied with
the prudent investor rule. Section 906*7 sets out synonyms for “prudent
investment.”

Trustees must fairly balance different and competing interest of bene-
ficiaries, not only of beneficiaries with simultaneous interests but also those
with successive interests. More on impartiality with respect to trust man-
agement can be found in the Uniform Principal and Income Act.”*® Section
907**° imposes a duty on trustees not to waste trust property but to minimize
investment costs.

354. This section reads as follows: “A trustee shall diversify the investments of the trust
unless the trustee reasonably determines that, because of special circumstances, the purposes
of the trust are better served without diversifying.” ATC § 28-73-903.

355. This section reads as follows:

Within a reasonable time after accepting a trusteeship or receiving trust assets, a
trustee shall review the trust assets and make and implement decisions concern-
ing the retention and disposition of assets, in order to bring the trust portfolio
into compliance with the purposes, terms, distribution requirements, and other
circumstances of the trust, and with the requirements of this subchapter.

ATC § 28-73-904.

356. This section reads as follows: “Compliance with the prudent investor rale is deter-
mined in light of the facts and circumstances existing at the time of a trustee’s decision or
action and not by hindsight.” ATC § 28-73-905.

357. This section reads as follows:

The following terms or comparable language in the provisions of a trust, unless
otherwise limited or modified, authorizes any investment or strategy permitted
under this subchapter: “investments permissible by law for investment of trust
funds,” “legal investments,” “authorized investments,” “using the judgment and
care under the circumstances then prevailing that persons of prudence, discre-
tion, and intelligence exercise in the management of their own affairs, not in re-
gard to speculation but in regard to the permanent disposition of their funds,
considering the probable income as well as the probable safety of their capital,”
“prudent man rule,” “prudent trustee rule,” “prudent person rule,” and “prudent
investor rule.”
ATC § 28-73-906.

358. ARK. CODE ANN. §§ 28-70-101-605 (LEXIS 2004).

359. This section reads as follows: “In investing and managing trust assets, a trustee may
only incur costs that are appropriate and reasonable in relation to the assets, the purposes of
the trust, and the skills of the trustee.” ATC § 28-73-907.
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XII. ARTICLE 10

Article 10 concerns the liability of trustees and the rights of third per-
sons—persons other than trustees and beneficiaries. The drafters note that
much of this article cannot be overridden by the terms of the trust, in par-
ticular the rights of third persons, and the court’s ability to remedy a breach
of trust.”®

A. Breach of Trust—Definition and Remedies—Section 1001°'

The ATC defines a breach of trust simply as “[a] violation by a trustee
of a duty the trustee owes to a beneficiary.” This definition is identical to
that used by the Arkansas Supreme Court.**” The section makes a wide va-
riety of remedies available for breach, giving Arkansas law a statutory list.
As well, this section codifies the parties who have standing to sue for
breach.

360. UTC art. 10 general cmt.
361. This section reads as follows:
(a) a violation by a trustee of a duty the trustee owes to a beneficiary is a breach
of trust.
(b) to remedy a breach of trust that has occurred or may occur, the court may:
(1) compel the trustee to perform the trustee’s duties;
(2) enjoin the trustee from committing a breach of trust;
(3) compel the trustee to redress a breach of trust by paying money, restor-
ing property, or other means;
(4) order a trustee to account;
(5) appoint a special fiduciary to take possession of the trust property and
administer the trust;
(6) suspend the trustee;
(7) remove the trustee as provided in § 28-73-706;
(8) reduce or deny compensation to the trustee;
(9) subject to § 28-73-1012, void an act of the trustee, impose a lien or a
constructive trust on trust property, or trace trust property wrongfully dis-
posed of and recover the property or its proceeds; or
(10) order any other appropriate relief.
ATC § 28-73-1001.
362. Breach of trust is defined as a “violation by the trustee of any duty which as trustee
he owes to the beneficiary.” Dunklin v. Ramsay, 328 Ark. 263, 275, 944 S.W.2d 76, 82
(1997) (quoting the RESTATEMENT (SECOND) OF TRUSTS § 201 (1959)).
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B. Measure of Damages—Sections 1002°% and 1003°%

This section sets out two possibilities for the measure of damages.
Note that trustees are entitled to contribution from co-trustees unless the
trustee was substantially more at fault, acted in bad faith, or acted in reck-
less indifference. Trustees are also liable for any profit from the trust (not
including routine compensation), even if they have not committed any
breach. However, should a trust depreciate or fail to make a profit, a trustee
is not liable—in the words of the Comment, “[t]he trustee is not an insurer.”

C. Attorney’s Fees and Costs—Section 1004°%°

This section allows reasonable attorney’s fees to be paid, either by a
party or by the trust, as the court considers to be fair.

363. This section reads as follows:

(a) A trustee who commits a breach of trust is liable to the beneficiaries affected
for the greater of:

(1) the amount required to restore the value of the trust property and trust

distributions to what they would have been had the breach not occurred; or

(2) the profit the trustee made by reason of the breach.
(b) Except as otherwise provided in this subsection, if more than one trustee is
liable to the beneficiaries for a breach of trust, a trustee is entitled to contribution
from the other trustee or trustees. A trustee is not entitled to contribution if the
trustee was substantially more at fault than another trustee or if the trustee com-
mitted the breach of trust in bad faith or with reckless indifference to the pur-
poses of the trust or the interests of the beneficiaries. A trustee who received a
benefit from the breach of trust is not entitled to contribution from another trus-
tee to the extent of the benefit received.

ATC § 28-73-1002.

364. This section reads as follows:

(a) A trustee is accountable to an affected beneficiary for any profit made by the
trustee arising from the administration of the trust, even absent a breach of trust.
(b) Absent a breach of trust, a trustee is not liable to a beneficiary for a loss or
depreciation in the value of trust property or for not having made a profit.”

ATC § 28-73-1003.

365. This section reads as follows: “In a judicial proceeding involving the administration
of a trust, a court, as justice and equity may require, may award costs and expenses, includ-
ing reasonable attorney’s fees, to any party, to be paid by another party or from the trust that
is the subject of the controversy.” ATC § 28-73-1004.
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D. Statute of Limitations Against Trustee—Section 1005

If the beneficiary suing the trustee for breach receives a report from the
trustee that adequately discloses the existence of a potential claim for breach
and informs the beneficiary of the one-year time limit for commencing an
action, the beneficiary has one year within the receipt of the report to file.
However, the report must either disclose the existence of a potential claim
for breach, or provide sufficient information so that the beneficiary should
have inquired. If there is no report, the ATC gives beneficiaries a five-year
period in which to sue—five years after the first to occur of the removal,
resignation, or death of trustee; five years after the termination of the bene-
ficiary’s interest in the trust; or five years after the termination of the trust.
This section is new law for Arkansas, which currently has no specific statute
of limitations for suing a trustee unless the suit falls under the Uniform Cus-
todial Trust Act.*®” Thus, trust lawsuits would fall under the five year statute
of limitations.’®® However there is precedent to the effect that a statute of
limitations does not run between a trustee and a beneficiary as long as the
trust exists, unless the trustee repudiates the trust and this becomes known
to the beneficiary.’® In keeping with equity’s jurisdiction over trusts, laches
has been a common, if unsuccessful, defense in trust lawsuits.>"™

366. This section reads as follows:

(a) A beneficiary may not commence a proceeding against a trustee for breach of
trust more than one (1) year after the date the beneficiary or a representative of
the beneficiary was sent a report that adequately disclosed the existence of a po-
tential claim for breach of trust and informed the beneficiary of the time allowed
for commencing a proceeding.
(b) A report adequately discloses the existence of a potential claim for breach of
trust if it provides sufficient information so that the beneficiary or representative
knows of the potential claim or should have inquired into its existence.
(c) If subsection (a) of this section does not apply, a judicial proceeding by a
beneficiary against a trustee for breach of tnist must be commenced within five
(5) years after the first to occur of:

(1) the removal, resignation, or death of the trustee;

(2) the termination of the beneficiary’s interest in the trust; or

(3) the termination of the trust.

ATC § 28-73-1005.

367. This statute sets out several different time periods depending on whether the suit is
for accounting, breach, or fraud, but in general gives a shorter time period (two or three years
for some types of actions) than does the ATC. ARK. CODE ANN. § 28-72-416 (LEXIS 2004).

368. Actions not provided for under a more specific statute must be filed within five
years after the cause of action accrues. /d. § 16-56-115.

369. McPherson v. McPherson, 258 Ark. 257, 264, 523 S.W.2d 623, 627-28 (1975).

370. Only if the beneficiary delays too long after receiving knowledge of the breach will
laches apply. /d., 523 S.W.2d at 627-28.
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E. Insulation of Good Faith Trustees—Sections 1006°”" and 1007°7

A trustee who reasonably relies on unclear trust terms is not liable to a
beneficiary for breach to the extent that the breach resulted from the reli-
ance. Similarly, a trustee who exercises reasonable care to ascertain the
happening of an event such as marriage, divorce or graduation is not liable
from a loss due to her lack of knowledge.

F. Exculpatory Clauses for Trustees—Section 1008°”

This section clarifies an area where no Arkansas law exists. An excul-
patory clause in a trust is unenforceable against acts committed by the trus-
tee in bad faith or with reckless indifference to the trust purposes or benefi-
ciaries’ interests. An exculpatory clause is also unenforceable if it was in-
serted as a result of an abuse of a fiduciary or confidential relationship by
the trustee. Finally, such a clause drafted or caused to be drafted by the trus-
tee is invalid unless the trustee can prove both that the term is fair and that
its existence and contents were adequately communicated to the settlor. A
clear and convincing level of proof is not required. If the settlor is repre-
sented by independent counsel, the clause is valid. Note that this section is
not retroactive towards irrevocable trusts. It is mandatory in the UTC, but
Arkansas allows it to be waived by the terms of a trust.

371. This section reads as follows: “A trustee who acts in reasonable reliance on the
terms of the trust as expressed in the trust instrument is not liable to a beneficiary for a
breach of trust to the extent the breach resulted from the reliance.” ATC § 28-73-1006.

372. This section reads as follows: “If the happening of an event, including marriage,
divorce, performance of educational requirements, or death, affects the administration or
distribution of a trust, a trustee who has exercised reasonable care 1o ascertain ihe happening
of the event is not liable for a loss resulting from the trustee’s lack of knowledge.” ATC §
28-73-1007.

373. This section reads as follows:

(a) A term of a trust relieving a trustee of liability for breach of trust is unen-
forceable to the extent that it:
(1) relieves the trustee of liability for breach of trust committed in bad faith
or with reckless indifference to the purposes of the trust or the interests of
the beneficiaries; or
(2) was inserted as the result of an abuse by the trustee of a fiduciary or
confidential relationship to the settlor.
(b) An exculpatory term drafted or caused to be drafted by the trustee is invalid
as an abuse of a fiduciary or confidential relationship unless the trustee proves
that the exculpatory term is fair under the circumstances and that its existence
and contents were adequately communicated to the settlor.
(c) This section applies only to irrevocable trusts created on or after September
1, 2005, and to revocable trusts which became, irrevocable on or after September
1, 2005.
ATC § 28-73-1008.
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G. Limitations on Liability—Sections 1009 through 1011

Section 1009°™ releases a trustee from liability if a beneficiary con-
sented to the wrongful conduct, released the trustee from liability, or ratified
the transaction. Two exceptions apply: if the action by the beneficiary was
induced by improper conduct of the trustee, or if the beneficiary acted not
knowing of her rights or of the material facts.

Section 1010°”° relieves the trustee of liability from personal liability
on a contract entered into as a trustee if the capacity of trustee is disclosed
in the contract. It relieves a trustee of liability for torts committed while
administering a trust, or for obligations arising from property interests, in-
cluding violations of environmental law, unless the trustee is personally at
fault. Finally, altering the common law rule,”’® the statute allows claims
against the trustees arising in these areas to be asserted in a judicial proceed-
ing against a trustee (for example, in a proceeding to remove a trustee) even
if a trustee is not personally liable.

What about a trustee who is a general partner in a general or limited
partnership that breaches a contract or commits a tort while administering a
trust? Section 101137 extends the protection from personal liability to such

374. This section reads as follows:
A trustee is not liable to a beneficiary for breach of trust if the beneficiary con-
sented to the conduct constituting the breach, released the trustee from liability
for the breach, or ratified the transaction constituting the breach, unless:
(1) the consent, release, or ratification of the beneficiary was induced by im-
proper conduct of the trustee; or
(2) at the time of the consent, release, or ratification, the beneficiary did not
know of the beneficiary’s rights or of the material facts relating to the breach.

ATC § 28-73-1009.

375. This section reads as follows:
(a) Except as otherwise provided in the contract, a trustee is not personally liable
on a contract properly entered into in the trustee’s fiduciary capacity in the
course of administering the trust if the trustee in the contract disclosed the fidu-
ciary capacity.
(b) A trustee is personally liable for torts committed in the course of administer-
ing a trust, or for obligations arising from ownership or control of trust property,
including liability for violation of environmental law, only if the trustee is per-
sonally at fault.
(c) A claim based on a contract entered into by a trustee in the trustee’s fiduciary
capacity, on an obligation arising from ownership or control of trust property, or
on a tort committed in the course of administering a trust, may be asserted in a
judicial proceeding against the trustee in the trustee’s fiduciary capacity, whether
or not the trustee is personally liable for the claim.

ATC § 23-73-1010.

376. UTC § 1010 cmt.

377. This section reads as follows:
(a) Except as otherwise provided in subsection (c) of this section or unless per-
sonal liability is imposed in the contract, a trustee who holds an interest as a
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a trustee. In case of breach of contract, the partnership’s fiduciary capacity
must be disclosed to the other parties to the contract for the protection to
apply. In case of commission of a tort, the limitation is not valid if the trus-
tee is personally at fault. Another subsection prevents forming such partner-
ships to shield assets from creditor claims. Finally, if the trust is revocable
and the trustee holds an interest as a general partner, the settlor is personally
liable for contracts and other obligations, so that a revocable trust cannot be
used as a device for avoiding claims against the partnership. Limited partner
interests, membership interests in an LLC and similar types of interests al-
read%l7 8shield the trustee from liability and thus are not included in this sec-
tion.

general partner in a general or limited partnership is not personally liable on a
contract entered into by the partnership after the trust’s acquisition of the interest
if the fiduciary capacity was disclosed in the contract or in a statement previ-
ously filed pursuant to §§ 4-46-101-4-46-1207 or §§ 4-43-101-4-43-1206.
(b) Except as otherwise provided in subsection (c) of this section, a trustee who
holds an interest as a general partner is not personally liable for torts committed
by the partnership or for obligations arising from ownership or control of the in-
terest unless the trustee is personally at fault.
(c) The immunity provided by this section does not apply if an interest in the
partnership is held by the trustee in a capacity other than that of trustee or is held
by the trustee’s spouse or one or more of the trustee’s descendants, siblings, or
parents, or the spouse of any of them.
(d) If the trustee of a revocable trust holds an interest as a general partner, the
settlor is personally liable for contracts and other obligations of the partnership
as if the settlor were a general partner.

ATC §28-73-1011.

378. UTC § 1011 cmt.
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H. Persons Dealing with Trustee—Section 1012*"”

This section affords protection from liability to different types of third
parties. It protects persons who in good faith assist a trustee, or who in good
faith and for value deal with a trustee, without knowledge that the trustee is
acting improperly. “Knowledge” is defined in section 104 with a definition
based on that of the Uniform Commercial Code.*®® This protection is also
extended to those assisting or dealing with former trustees, without knowl-
edge that the trusteeship has terminated. The section makes clear that per-
sons are not required to inquire into the extent of the trustee’s powers, or the
propriety of the trustee’s exercise of those powers. The section also clarifies
that other statutes relating to commercial transactions could apply in this
situation as well as the ATC, such as the Uniform Commercial Code. Rights
under sections 1010 through 1013 cannot be waived by the terms of a trust;
they are mandatory.*®!

379. This section reads as follows:
(a) A person other than a beneficiary who in good faith assists a trustee, or who
in good faith and for value deals with a trustee, without knowledge that the trus-
tee is exceeding or improperly exercising the trustee’s powers is protected from
liability as if the trustee properly exercised the power.
(b) A person other than a beneficiary who in good faith deals with a trustee is
not required to inquire into the extent of the trustee’s powers or the propriety of
their exercise.
(c) A person who in good faith delivers assets to a trustee need not ensure their
proper application.
(d) A person other than a beneficiary who in good faith assists a former trustee,
or who in good faith and for value deals with a former trustee without knowl-
edge that the trusteeship has terminated is protected from liability as if the for-
mer trustee were still a trustee.
(e) Comparable protective provisions of other laws relating to commercial trans-
actions or transfer of securities by fiduciaries prevail over the protection pro-
vided by this section.

ATC § 28-73-1012.
380. UTC § 104 cmt.
381. ATC § 28-73-105(11).
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I.  Certification of Trust—Section 1013°%2

Often trustees must prove their authority to various persons or entities.
This useful section allows trustees to disclose whatever information is nec-
essary for that purpose while preserving the privacy of the trust. Testamen-
tary trusts are matters of public record, as are the wills that create them.
Inter vivos trusts, on the other hand, are private, and “[s]uch privacy is
compromised . . . if the trust instrument must be distributed to third per-

382. This section reads as follows:
(a) Instead of furnishing a copy of the trust instrument to a person other than a
beneficiary, the trustee may furnish to the person a certification of trust contain-
ing the following information:
(1) a statement that the trust exists and the date the trust instrument was
executed,;
(2) the identity of the settlor;
(3) the identity and address of the currently acting trustee;
(4) the powers of the trustee;
(5) the revocability or irrevocability of the trust and the identity of any per-
son holding a power to revoke the trust;
(6) the authority of co-trustees to sign or otherwise authenticate and
whether all or less than all are required in order to exercise powers of the
trustee; and
(7) the manner of taking title to trust property.
(b) A certification of trust may be signed or otherwise authenticated by any trus-
tee.
(c) A certification of trust must state that the trust has not been revoked, modi-
fied, or amended in any manner that would cause the representations contained
in the certification of trust to be incorrect.
(d) A certification of trust need not contain the dispositive terms of a trust.
(e) A recipient of a certification of trust may require the trustee to furnish copies
of those excerpts from the original trust instrument and later amendments which
designate the trustee and confer upon the trustee the power to act in the pending
transaction.
(f) (1) A person who acts in reliance upon a certification of trust without knowl-
edge that the representations contained therein are incorrect is not liable to any
person for so acting and may assume without inquiry the existence of the facts
contained in the certification.
(2) Knowledge of the terms of the trust may not be inferred solely from the
fact that a copy of all or part of the trust instrument is held by the person re-
lying upon the certification.
(g) A person who in good faith enters into a transaction in reliance upon a certi-
fication of trust may enforce the transaction against the trust property as if the
representations contained in the certification were correct.
(h) A person making a demand for the trust instrument in addition to a certifica-
tion of trust or excerpts is liable for damages if a court determines that the per-
son did not act in good faith in demanding the trust instrument.
(i) This section does not limit the right of a person to obtain a copy of the trust
instrument in a judicial proceeding concerning the trust.
ATC § 28-73-813.



- 2005] ARKANSAS TRUST CODE 273

sons.”*® The statute requires the certification to contain certain information
about the trust, not including any dispositive provisions, although normally
it will contain the relevant administrative provisions of the trust.. The ATC
renders the certification conclusive evidence of the trust.

The rest of the section deals with third parties, protecting persons who
in good faith rely on the certification in making a transaction. Subsection (h)
should be noted: it subjects persons who demand a copy of the trust instru-
ment in addition to the certification to liability for damages if a court deter-
mines that the person did not act in good faith in demanding the trust in-
strument. Thus the drafters hope to encourage compliance with this section.
However, this section does not limit the right of a person to obtain a copy of
the trust instrument in a judicial proceeding concerning the trust. Also,
readers should recall that beneficiaries are free to request a copy of the trust
instrument ***

The federal Patriot Act™® conflicts slightly with this statute. It author-
izes regulations that require banks to verify the identity of their custom-
ers. 3% For customers who are entities, the bank may require documents that
prove the existence of the entity, such as a trust instrument.’®’ A trust certi-
fication may not provide sufficient information and thus the bank would
seemingly have the right to examine the trust instrument.

385

XIII. ARTICLE 11-—MISCELLANEOUS PROVISIONS

The most important Article 11 sections are the effective date and retro-
activity sections. The Arkansas Trust Code takes effect on September 1,
2005.3% ATC Section 1105°%° (UTC Section 1106) renders the ATC retroac-

383. UTC § 813 cmt.

384. ATC §28-73-813.

385. Pub. L. No. 107-56, 115 Stat. 272 (2001) (codified as amended at 31 U.S.C. § 5318

(2003) and in scattered sections of the United States Code).

386. 31 C.F.R. § 103.121 (2004).

387. 31 C.F.R. § 103.121(b)2)(ii)(A)(2).

388. ATC § 28-73-1104.

389. This section reads as follows:

(a) Except as otherwise provided in this chapter, on September 1, 2005:

(1) this chapter applies to all trusts created before, on, or after September 1,
2005;
(2) this chapter applies to all judicial proceedings concerning trusts com-
menced on or after September 1, 2005;
(3) this chapter applies to judicial proceedings concerning trusis com-
menced before September 1, 2005 unless the court finds that application of
a particular provision of this chapter would substantially interfere with the
effective conduct of the judicial proceedings or prejudice the rights of the
parties, in which case the particular provision of this chapter does not apply
and the superseded law applies;
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tive, with a number of limitations on retroactivity. In addition to the excep-
tions listed in section 1105, recall that section 602(a) states that any trust
executed prior to the effective date of the ATC is revocable or irrevocable
under prior law; section 705(d) limits retroactivity with regard to resigna-
tion of trustees; section 802(j) with regard to certain aspects of trustee loy-
alty; section 813(e) with regard to the expanded duty to account; and section
1008(c) with regard to exculpatory provisions. In addition, constitutional
limitations will preclude application of the ATC that will change property
rights under trusts that became irrevocable prior to the ATC’s effective
date.**®

The drafters’ reason for retroactive application makes sense: “[bly ap-
plying the Code to preexisting trusts, the need to know two bodies of law
will quickly lessen.” Otherwise, particularly in jurisdictions that have abol-
ished the Rule Against Perpetuities, former legislation could continue to live
on for centuries. The Study Committee noted that several Arkansas trust
statutes have applied retroactively,® with no ill effects. It endorsed the
drafters’ reasoning, and agreed with the need to avoid having to leam two
sets of rules, as was the case after the enactment of the Arkansas Business
Corporation Act of 1987.3%

This section has not been particularly controversial—only Wyoming
has chosen to omit the entire retroactivity subsection. Yet the retroactive
nature of the ATC may raise questions for the courts. In general, the legisla-
ture has the power to enact statutes that apply retroactively.””> However,
such statutes are unconstitutional to the extent that they violate due process
by disturbing vested or contractual rights.”** Unfortunately, neither the fed-
eral nor the state constitutions define “vested rights.””*® This retroactivity of

(4) any rule of construction or-presumption provided in this chapter applies
to trust instruments executed before September 1, 2005, unless there is a
clear indication of a contrary intent in the terms of the trust; and
(5) an act done before September 1, 2005 is not affected by this chapter.
(b) If a right is acquired, extinguished, or barred upon the expiration of a pre-
scribed period that has commenced to run under any other statute before Sep-
tember 1, 2005, that statute continues to apply to the right even if it has been re-
pealed or superseded.
ATC § 28-73-1105.

390. UTC § 1105 cmt.

391. Such as the statutes on trust modification, revocation, and termination, Ark. Acts
1989, No. 841, § 4; on trust division, ARK. CODE ANN. § 28-69-706 (LEXIS 2004); the Uni-
form Prudent Investor Act id. § 23-51-210 (LEXIS 2000); and the Uniform Principal and
Income Act, id. § 28-70-605 (LexisNexis 2004).

392, Letter from Tom Womack, supra note 167.

393. Ark. Dep’t. of Human Servs. v. Walters, 315 Ark. 204, 209, 866 S.W.2d 823, 824
(1993).

394. Id. at210, 866 S.W.2d at 824.

395. Id., 866 S.W.2d at 824.
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the UTC is the subject of a law review article discussing its possible effect
on Nebraska law.*® In their conclusion, the authors list key sections of the
UTC with regard to concerns about retroactivity: 411(c), 412(a), 413(a) and
(b), 503(b), 504(c) and 814(b)(1).**’ Arkansas’s modifications to the ATC
have eliminated concerns with respect to 411(c), 503(b), and 504(c).

XI1V. CONCLUSION

The Arkansas Trust Code is a much-needed statute that will fill signifi-
cant gaps in current Arkansas law. Its few mandatory rules allow drafters a
great deal of freedom, yet it provides a workable, well-thought-out frame-
work of default rules. The ATC represents a major step forward in the im-
provement of Arkansas trust law.

APPENDIX: CURRENT ARKANSAS TRUST STATUTES

THE ARKANSAS TRUST INSTITUTIONS ACT, INCLUDING THE UNIFORM
PRUDENT INVESTOR ACT.>*®

This statute is an amalgam of two acts. The Arkansas Trust Institutions
Act applies to depository institutions, state banks and trust companies. It
regulates the establishment, operation and termination of state trust compa-
nies, provides for the exemption of private trust companies from the chapter
if certain conditions are met, lists the types of entities that may serve as fi-
duciaries in Arkansas, and regulates the operation of trust institutions within
this state.

Tacked onto the end like an afterthought is the Uniform Prudent Inves-
tor Act, which will now instead be codified in Title 28 of the Code with the
rest of the trust statutes. Its previous location as part of an act regulating
trust institutions raised the inference that it applied only to trust institutions,
and not to other types of trustees. Nonetheless, the act applied to “trusts
existing on and created after August 1, 1997.” Adoption of the ATC will
result in its repeal from Title 23 and addition to Title 28.

396. John M. Gradwohl & William H. Lyons, Constitutional and Other Issues in the
Application of the Nebraska Uniform Trust Code to Preexisting Trusts, 82 NEB. L. REv. 312,
(2003). :

397. Id. at 364,

398. ARk. CODE ANN. §§ 23-51-101-211 (LEXIS 2000) (to be repealed Sept. 1, 2005).
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UNIFORM DISCLAIMER OF PROPERTY INTERESTS ACT>*®

Adopted by the NCCUSL in 1999 and enacted in Arkansas in 2003,
this is “the most comprehensive disclaimer statute ever written.”** It is not
only comprehensive; it is complex. Unlike the old disclaimer statute, the
new one contains several sections relating to trust law: disclaimer of interest
in property (which includes disclaimers of future interests); disclaimer of
interest by trustee; disclaimer of power of appointment or other power not
held in fiduciary capacity; disclaimer by appointee, object, or taker in de-
fault of exercise of power of appointment; and disclaimer of power held in
fiduciary capacity. Arkansas made only a few minor changes to the uniform
text. The NCCUSL wrote extensive comments to this act with numerous
examples, none of which are currently found in Arkansas’s official code.*"’
This act is not intended to be affected by the ATC, but it is possible that
some unintended interaction might arise.

UNIFORM TESTAMENTARY ADDITIONS TO TRUSTS ACT *%?

This act permits the pour-over of property by a will into a trust, even if
the trust is modified after the execution of the will or funded after the death
of the settlor/testator. It is not affected by the ATC.

MISCELLANEOUS STATUTES*"®

These unrelated statutes concern first, the deposit of security for bonds
with fiduciary institutions, and second, Medicaid Qualifying Trusts—trusts
that, despite their name, actually disqualify the beneficiary for Medicaid.
The latter section concerning Medicaid Qualifying Trusts has been partially
superseded by federal law that allows “special needs trusts,” and other types
of disability trusts that supplement Medicaid without disqualifying the bene-
ficiary.** These statutes are not affected by the ATC.

THE UNIFORM COMMON TRUST FUND ACT*?

This uniform act, adopted in 34 jurisdictions, was enacted by Arkansas-
in 1947, although Arkansas made substantial changes in the text of the uni-

399. ARK. CODE ANN. §§ 28-2-101-220 (LEXIS 2004).

400. UNIF. DISCLAIMER OF PROPERTY INTERESTS ACT, prefatory note (2003).
401. See supra note 6.

402. ARrk. CODE ANN. §§ 28-27-101-106 (LEXIS 2004).

403. Id. §§ 28-69-101-28-69-102.

404. See generally discussion supra notes 226-31 and accompanying text.
405. ARK. CODE ANN. §§ 28-69-201-207 (LEXIS 2004).
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form law. The act allows banks and trust companies to pool the trust prop-
erty of different trusts in order to diversify investments. It is not affected by
the adoption of the ATC.

FIDUCIARY POWERS ACT OF 19614%

This act lists powers that may be incorporated by reference into a will
or trust for the benefit of the executor or trustee. It is unaffected by the
adoption of the ATC, although there is some overlap.*”’

REVOCATION, MODIFICATION, AND TERMINATION OF TRUSTS***
This act is discussed above with relation to Article 4 of the ATC*?
UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDs ACT*

This uniform act has been adopted in 47 jurisdictions, and was enacted
by Arkansas in 1992. It concerns trustees of endowment funds at charitable
institutions, chiefly colleges and universities, and provides a standard of
“prudent use of appreciation” of invested funds, as well as authority to dele-
gate investment, release restrictions on use of funds, and a standard of care
for governing boards. This act is not affected by the ATC. '

TRUSTEE DIVISION OF TRUSTS ACT*"!

This act provides trustees with authority to divide trusts if division is in
the best interests of beneficiaries or could result in a significant tax savings.
The ATC gives trustees the power to either divide or combine trusts for the
same purposes.’'?

UNIFORM PRINCIPAL AND INCOME AcT*?

This act was adopted in 1997 by the NCCUSL** and enacted in 1999
by Arkansas. The commentary, currently unavailable in the official Arkan-

406. Id. §§ 28-69-301-305 (LEXIS 2004).

407. See generally discussion supra notes 34648 and accompanying text.

408. Ark. CODE ANN. §§ 28-69-401-403 (LEXIS 2004).

409. See generally discussion supra notes 151-76 and accompanying text.

410. Axrk. CODE AnN. §§ 28-69-601-611 (LEXIS 2004).

411. Id. §§ 28-69-701-706.

412, See generally discussion supra notes 194-98 and accompanying text.

413. Ark. CODE ANN. §§ 28-70-101-605 (LEXIS 2004).

414, The original Uniform Principal and Income Act was adopted in 1931 by the NC-
CUSL, and the Revised Uniform Principal and Income Act in 1962.
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sas code,*'’ explains that the new act has several purposes: first, to regulate

the disposition of income accrued during the probate process; second, to
clarify what is income, to be distributed to income beneficiaries, and what is
principal, to be held and distributed at the termination of the trust to the
remainder beneficiaries; and third, when an income interest ends, to clarify
who will get the income received but not yet distributed, or due but not yet
collected, or accrued but not yet due. Together with the ATC and the Uni-
form Prudent Investor Act, these three acts form a comprehensive body of
trust law for Arkansas.

INVESTMENT OF TRUST FUNDS AcT*!®

This statute was adopted in 1955 to broaden the investment power of
trustees. Section 28-71-105 originally contained the “prudent man rule” for
investments, but when the Uniform Prudent Investor Act was adopted in
1993, the prudent man rule was changed to the “prudent investor rule” and
limited to situations where the Uniform Prudent Investor Act does not ap-

ply.

TRUSTEES FOR MISSING PERSONS*!”

These sections require circuit courts to appoint trustees for the estates
of missing persons or persons imprisoned in foreign countries.

PUBLIC TRUSTS*'®

These statutes concern the regulation of express trusts in which the
state, or any subdivision or municipal subdivision of it, is the beneficiary,
and the trust’s purpose is aiding or furthering lawful functions of the benefi-
ciary. With regard to the ATC, the public trusts statute says that if the trust
doesn’t contain the term, the general laws of the state shall control.*'* How-
ever, the ATC exempts these types of trusts from its coverage.*?’

415. See supra note 6.

416. ARK. CODE ANN. §§ 28-71-101-107 (LEXIS 2004).

417. Id. §§ 28-72-101-104 (LEXIS 2004).

418. 1d. §§ 28-72-201-207.

419. Id. §28-72-203.

420. See generally discussion supra note 39 and accompanying text.
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MISCELLANEOUS CHARITABLE TRUST STATUTES ™!

These statutes amend certain charitable trusts by operation of law and
concern exclusions from federal income tax.

ARKANSAS CUSTODIAL TRUST ACT*?

This uniform act allows for the creation of a statutory custodial trust
for adults—the adult version of the Uniform Transfers to Minors Act. The
act contemplates a beneficiary who is not very affluent or sophisticated, not
employing a specialized estate planning attorney. Such a trust will protect
the beneficiary from the “perils” of future incapacity without the necessity
of a conservatorship. This act is unaffected by the ATC.

ARKANSAS LONG-TERM INTERGENERATIONAL SECURITY ACT OF 19953

This statute allows the establishment of a trust whose beneficiary is
under eighteen years of age. Beneficiaries cannot receive any type of distri-
butions of the trust until the beneficiary reaches the age of 55. Contributions
may not exceed $4,000 per year, and the trust receives tax deferment until
the time of distribution. This act is unaffected by the ATC.

421. ARK. CODE ANN. §§ 28-72-301-302 (LEXIS 2004).
422, Id. §§ 28-72-401-422.
423. Id. §§ 28-72-501-507.






