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for counsel's unprofessional errors, the result of the proceeding
would have been different." 20 2 Geist requires a showing that the
attorney's performance denied the parent a fair trial and is
sufficiently poor to call the trial court's decision "into serious
question."2 Furthermore, the trial court's decision terminating
parental rights should not be reversed if the reviewing court is
satisfied that even with adequate counsel the result would
"inevitably" have been the same.204

Applying the fundamental-fairness standard to the facts of
the case before it, the court decided that the record did not
demonstrate that the mother's attorney was ineffective. 20 5 The
court first determined that the record was adequate to allow it to
reach the ineffectiveness issue.206 The mother claimed that her
attorney's trial preparation was inadequate, that the attorney's
skills were deficient, and that the attorney based the mother's
defense on post-traumatic-stress disorder and battered-woman's
syndrome, which theories the mother claimed were untenable.20 7

However, at the termination hearing, the mother stated on the
record that she was satisfied with the representation provided to
her by trial counsel.20 8 Upon review of the record, the Oregon
Supreme Court found that the mother's counsel

advocated vigorously for her, sought and obtained
discovery, used an investigator, interviewed witnesses,
briefed the pertinent legal issues, spent appropriate time
and energy preparing for trial, effectively cross-examined
the state's witnesses, and called witnesses in suort of her
theory of the case, which, we find, was tenable.
Two cases from the Oregon Court of Appeals illustrate the

practical application of Geist's fundamental-fairness standard. In
both, the court found that counsel was inadequate. In State ex
rel. State Office for Services to Children & Families v. Thomas

202. Strickland, 466 U.S. at 694.
203. Geist, 796 P.2d at 1204.

204. Id.
205. Id. at 1204-05.

206. Id. at 1204.
207. Id. at 1205.

208. Id. at 1198-99, 1205.

209. Id. The court did not explain how the record demonstrated the interviewing of
witnesses by the attorney or the time and energy spent by the attorney in preparation.
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(In re Stephens),21 ° the father failed to appear for the termination
hearing. He was in a residential treatment center at the time of
the hearing, and his attorney did not obtain a subpoena for his
attendance or notify personnel at the center about the need to
have the father at the hearing. 2 11 Although counsel was present
at the hearing, he made no opening statement except to say that
his client could be a good father and was in treatment, and he
also made no closing argument. He did not call witnesses, offer
any exhibits, or cross-examine most of the witnesses.212 Counsel
also admitted that he was not prepared for trial, in part, because
of the father's absence.213 The court concluded that the
attorney's lack of preparation and failure to advocate any theory
for the father rendered his performance inadequate.214

With regard to the prejudice prong of the Geist standard,
the court noted that the father was undergoing substance-abuse
treatment,2 15 and it was unwilling to assume a poor prognosis.
The court stated:

Essential to our conclusion is the fact that the trial court
was not given the opportunity to judge the credibility of the
father's case or his evidence, whatever father's case and
evidence may in fact be.... In a situation, as here, where
father wanted to put on a case, where there is some credible
evidence that father could be a resource for child, and
where counsel has not effectively advocated any theory of
father's case, father has not been heard. Accordingly, we
will not conclude that the result would have inevitably been
the same.216

In State ex rel. State Office for Services to Children &
Families v. Rogers (In re Eldridge),217 trial counsel at the
commencement of the termination hearing explained to the

210. 12 P.3d 537 (Or. App. 2000).
211. Stephens, 12 P.3d at 541-42. The Court of Appeals noted, that there was an

indication that the father wanted to attend the hearing, but that if he left the treatment
center without being subpoenaed, it was likely that his probation would have been violated.
Id.

212. Id. at 543.
213. Id.
214. Id. at 543-44.
215. Id. at 544 (emphasis in original).
216. Id.
217. 986 P.2d 726 (Or. App. 1999).
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judge that he was not prepared for the trial; that he had never
talked to his client, the children's mother, who lived on the other
side of the state; that he had not read the 800-page agency file
that had been furnished to him two days earlier; and that he had
come to court only to withdraw from the case. 218 Counsel then
moved to withdraw or, in the alternative, for a continuance, and
the court denied both motions, but allowed a ten-minute recess
for the attorney to prepare. 219 The trial court blamed the mother
for counsel's lack of preparation because she had failed to keep
in touch with him. 22 On appeal, the Oregon Court of Appeals
held that the termination proceeding was fundamentally unfair
because of counsel's inadequacy. 22'

The state agency argued that there was no prejudice to the
mother because she had failed to keep in touch with her lawyer
and because there was no indication that she would be any better
able to care for these children than she was able to care for
another child who was the subject of a prior termination order.
The appellate court disagreed, stating that the record showed
that the mother, who previously had been homeless and
suffering from substance abuse, was at the time of the
termination hearing living in a clean home large enough for her
two children, and there was no indication of current alcohol or
drug problems. The court also said that while the record showed
that the mother had not been good at "follow through" with the
social workers and her attorney, who were on the other side of
the state their attempts at working with her were "half-hearted,
at best."

'122

Missouri has also adopted, for termination cases, what has
been termed a more "relaxed" standard223 or a "lesser"
requirement 224 than the Strickland standard. In J C., the Missouri
Court of Appeals found that the parents were deprived of
adequate counsel, holding that the test of ineffectiveness was
whether the attorney was effective in providing a meaningful

218. Eldridge, 986 P.2d at 729.

219. Id. The mother also requested that the attorney be allowed to withdraw. Id.

220. Id. at 730-31.

221. Id. at 731.
222. Id. at 731.
223. J.C., 781 S.W.2d at 228 (quoting Moseley, 660 P.2d at 318).

224. James W.H., 849 P.2d at 1082.
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hearing. 22  The parents' counsel was passive throughout the
termination hearing; he stipulated to the admission of all reports;
he called no witnesses, not even the parents. In fact, the parents,
who were in the courthouse, were not present in the courtroom
during the hearing. 226  The appellate court reversed the
termination order, stating that "[t]he right to counsel means
nothing if the attorney does not advocate for his client and
provide his client with a meaningful and adversarial hearing., 227

The court did not, however, discuss the prejudice to the parents
caused by the attorney's performance or explicitly state that it
was presuming prejudice.

Statements in the Pennsylvania Superior Court's reported
decisions indicate that it uses a fundamental-fairness standard
but its standard appears to be stricter even than Strickland.228

The mother in one Pennsylvania case claimed that her attorney
failed to call witnesses who would have testified that she had a
possibility of recovering from drug addiction. The court said that

225. JC., 781 S.W.2d at 228-29. After citing several cases in which the Strickland test
was applied, the Missouri court stated: "Other states have relaxed the criminal standard and
have held the test of ineffectiveness to be that 'if it appears from the record that an attorney
was not effective in providing a meaningful hearing, due process guaranties have not been
met."' Id. at 228 (quoting Moseley, 660 P.2d at 318).

226. J.C., 781 S.W.2d at 228.
227. Id. at 228-29. The JC. court relied on Moseley, a pre-Strickland case from

Washington. "Procedural fairness" is the term used by the court in Moseley for the standard
it applied to determine the ineffectiveness of counsel in a termination case. Moseley, 660
P.2d at 318: "[I]f it appears from the record that an attorney was not effective in providing
a meaningful hearing, due process guaranties have not been met." In Moseley, the mother
claimed ineffective assistance because her counsel did not develop details of an automobile
accident that had occurred eleven years earlier. The Court of Appeals, however, concluded
that the trial court was aware of the accident and the impact it had on the mother's life, and
that counsel's failure to highlight it further did not deprive the mother of a meaningful
hearing. Id. at 318-19. A more recent Washington appeal in which the court applied the
Strickland standard is D.S.H.S. v. A.S. (In re MI.S.), 1999 WL 325442 (Wash. App. May
24, 1999).

228. In re Adoption of T.MF., 573 A.2d 1035 (Pa. Super. 1990). The court phrased the
question in the case as "[I]f the evidence was so convincing and overwhelming that,
pursuant to statute, termination of parental rights was mandated, may ineffectiveness of
counsel be a basis for setting aside that finding?" Id. at 1039. The court stated that
ineffectiveness in parental-termination cases is not as serious as in criminal cases because
the role of the lawyer in termination cases does not carry the same impact as in criminal
cases. Id. at 1042. The court concluded that, upon a review of the record as a whole, an
appellate court must determine whether the attorney's ineffectiveness was the cause of the
termination order. If it is unlikely that the result in the case would have been different in
spite of a more perfect representation by the attorney, the termination order must stand. Id.
at 1044.



THE JOURNAL OF APPELLATE PRACTICE AND PROCESS

such testimony-in light of the overwhelming evidence of drug
abuse-would not have been believed.229 The court concluded
that the hearing was fundamentally fair and any ineffectiveness
by the attorney "played no part in the result. 23 °

C. The Practical Differences between the Strickland and Geist
Standards

Is there an actual and practical difference between the
fundamental-fairness standard as articulated in Geist and the
Strickland standard? At least one court has suggested that the
standards are essentially the same. 231 Others have suggested that
the results under the two standards may not differ. 232  A
comparison of cases with similar facts decided under the
different standards demonstrates, however, that there is a
difference in practical application.

(1) The Performance-of-Counsel Prong

The performance of counsel is the focus of the first prong
of both the Strickland standard and the fundamental-fairness
test. The Strickland inquiry is whether counsel's performance
was reasonable under all of the circumstances. 2 33 Under Geist,the court looks at the totality of circumstances and determines

229. Id. at 1045.
230. Id. One of the judges who wrote a separate opinion stated that ineffectiveness

should be more difficult to prove in a termination case than in a criminal case because of
the extraordinary need for finality in the termination case. Id. at 1055 (Beck, J. concurring).
He would require parents to make a "strong showing" of ineffectiveness. Id. (Beck, J.
concurring). Another separate opinion found essentially no difference between the standard
that the majority claimed to be using and the standard in criminal cases. Id. at 1046
(Montemuro & Johnson, JJ., concurring and dissenting).

231. E.H., 880 P.2d at 13 n. 2. ("We believe that Geist essentially adopts the Strickland
test in holding that the parent must show inadequate performance by counsel and that the
inadequacy prejudiced the parent's case.")

232. James W.H., 849 P.2d 1079 at 1082 (describing Strickland as the majority position,
and noting that although "contrary authority appears to provide lesser standards,.. we are
not certain that the result reached would have been different under the criminal law
standard."). See also L. W v. Dept. of Children & Fams., 812 So. 2d 551, 556 (Fla. 1st Dist.
App. 2002) (applying Strickland and stating that "[i]t is not clear to us how these civil
standards of ineffective assistance of counsel differ in practice from the criminal standard
announced in Strickland')

233. Strickland, 466 U.S. at 689.
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whether the parent was denied a fair trial because of counsel's
performance.234 With both standards the burden of proof is on
the person claiming ineffective assistance of counsel.235

Strickland calls for a "strong" presumption that counsel's
performance was adequate, with a "highly deferential" review of

23the attorney's performance, 236 whereas Geist does not mention
any presumption of adequacy. 27

It is likely that in both Stephens and Eldridge237 the Oregon
court would not have come to the same result on the
performance prong if it had applied the Strickland standard. The
Stephens opinion does not state what attempts, if any, the
attorney made to assist the father, who was at a substance-abuse
treatment center, to obtain permission to leave the center so that
he could attend the termination hearing. In Strickland, the Court
said the reasonableness of an attorney's conduct could be
"determined or substantially influenced by the defendant's own

,,238statement or actions. A court using the Strickland standard
would likely determine that it was reasonable for the attorney to
expect that the father would appear at the hearing on his own
unless he notified the attorney that there was a problem.
Strickland's presumption that counsel's performance was
adequate would not have been overcome in Stephens without a
showing that counsel had a duty to ensure the presence of his
client at the hearing, or that the attorney's failure to do so was
unreasonable.

In Eldridge the mother apparently never attempted to make
contact with her attorney even though he had been appointed
several months earlier. Because counsel had not heard from the
mother, he did not prepare for the termination hearing. In a
Strickland jurisdiction, a court would likely say that the
mother's own conduct substantially influenced her counsel's
lack of preparation. Given Strickland's presumption of the
reasonableness of attorney performance and highly deferential
manner of reviewing that performance, it may, then, be
reasonable for counsel in a Strickland jurisdiction who has not

234. Geist, 796 P.2d at 1203.
235. Strickland, 466 U.S. at 690; Geist, 796 P.2d at 1203.
236. Strickland, 466 U.S. at 689.
237. For additional discussion of the facts in these cases, see supra at 218-20.

238. Strickland, 466 U.S. at 691.



THE JOURNAL OF APPELLATE PRACTICE AND PROCESS

heard from the parent to assume that he does not need to prepare
for the hearing.

The Missouri Court of Appeals upheld an ineffectiveness
claim in JC., in which the parents' counsel was passive through
the hearing, did not object to any of the reports that composed
the state's entire case, and did not bring the parents into the
courtroom. The appellate court concluded that the attorney's
failure to advocate for the parents deprived them of a
meaningful opportunity to be heard.24  In a Strickland
jurisdiction, however, the failure to demonstrate what adequate
counsel would have presented on behalf of the parents or what
documents an effective attorney reasonably would have objected
to, and why, would have been fatal to the ineffectiveness claim.

In an Oklahoma case applying Strickland,24 1 the mother
claimed that her attorney was ineffective. She was serving a jail
sentence for grand larceny at the time of the termination trial,242

her lawyer had not been in touch with her for several months,
and he did not know that she was incarcerated.243 At the trial the
mother asked that her attorney withdraw from representing her
because he was not prepared.244 The trial court blamed the
mother for not keeping in touch with her attorney, and told her
to choose between keeping her present attorney and representing
herself. She chose the former. 243 The mother's attorney was able
to interview some witnesses before they testified because the
trial went into a second day.246 The appellate court, applying
Strickland, found that the mother had not shown that her counsel
was deficient.247 If this appellate court had applied the standard
used by the Oregon court in Eldridge, however, it would have
focused on the fundamental fairness of the proceeding and
concluded that counsel's lack of preparation constituted
inadequate performance.

239. This determination may depend upon the practice in the jurisdiction: Must the
court-appointed attorney contact the parent, or is the parent to contact the attorney?

240. J.C.., 781 S.W.2d at 228-29.
241. Chappell v. State (In re K.L.C.), 12 P.3d 478 (Okla. Civ. App. 2000).
242. Id. at 479.
243. Id. at481.
244. Id.
245. Id. The court first attempted to reschedule the matter, but was unable to do so. Id.

246. Id. at 482.
247. Id.
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A Vermont case 248 also illustrates the practical differences
between the two standards. The father had been accused of
sexually abusing his two children. The termination hearing, in
which the father's attorney zealously represented him during the
first few trial days, took seven days, spread over several
months. 249 Prior to the fifth day of trial, the attorney learned that
the father had been charged with sexually abusing his two
stepchildren, and that the allegations were similar to those made
by the children who were the subjects of the termination
proceeding. The father's attorney then attempted unsuccessfully
to withdraw from the case, telling the court that he could no
longer represent the father and that he had serious doubts about
the father's conduct. 25 Instead of calling the large number of
witnesses that the attorney originally planned to present, he
called only four, including the father and the foster parents. The
direct examination of the witnesses was brief. On appeal, the
father argued that counsel's inadequate performance was shown
by the motion to withdraw, the attorney's statement to the court
that he had serious doubts about the father, the brevity of the
father's case in chief and the failure to call the additional
witnesses. Applying the Strickland standard, the court noted that
the father did not specify what additional evidence would have
come from the witnesses who were not called, and concluded
that the father failed to show that his counsel was inadequate. 25 1

It is possible to view this attorney's performance, as the
Vermont court implicitly did, as warranted by the strategic or
tactical decisions he had to make when the new sexual-abuse
allegations came to light. It is also possible to view the case as
denying the father a fair trial once the attorney moved to
withdraw, because the attorney effectively abandoned the father
after that point in the process. If the case is viewed from the
latter perspective and the fundamental-fairness standard is
applied, the attorney's performance would appear to be
inadequate.

248. MB., 647 A.2d 1001.
249. Id. at 1003.
250. Id.
251. Id. at 1005. The court also concluded that the father failed to specify the ways in

which any incompetence of counsel prejudiced his case to the extent that it could infer a
reasonable probability of a different outcome. Id.
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(2) The Prejudice Prong

Both Strickland and Geist require a showing of prejudice.
Under Strickland, this means that the parent must demonstrate
"a reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been
different." 252 The Geist prejudice test is whether counsel's
inadequate performance denied the parent a fair trial, and
whether the result would have been the same if the parent had

253adequate counsel. The prejudice prongs of both standards are
articulated in similar fashion, and it is difficult to discern from
the words alone whether the results obtained would differ
depending upon which standard was used. Both seem to have a
"but for" test: a requirement that the parent show that but for the
attorney's performance, the parent would have prevailed.
Regardless, however, of whether the verbal descriptions of the
two prejudice prongs indicate that similar or dissimilar results
would be obtained, in practice the results prove to differ.

For example, in Stephens,254 it appears that the court shifted
the burden of showing prejudice from the father to the state. The
opinion does not recite what testimony the father would have
given if he had been at the hearing or if his lawyer had been
competent, except that the court reports that the record contained
evidence that the father was undergoing substance-abuse
treatment, was working on his domestic-violence issues, and
was loving and gentle to the child. 5 The court said that it did
not know what evidence the father could present about his
treatment progress, but it would not assume that his prognosis
was poor.2 6 Under a Strickland standard, the father would have
had to come forward with evidence that would have been
presented if he had received adequate representation, and that
evidence would have had to demonstrate a probability that his
parental rights would not have been terminated. Without that
evidence, it is difficult to see how he could have prevailed on
the Strickland prejudice prong. Although the court seems to rely

252. Strickland, 466 U.S. at 694.
253. Geist, 796 P.2d at 1204.
254. 12 P.3d 537.
255. Stephens, 12 P.3d at 540.
256. Id. at 544.
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on the attorney's lack of a theory of the case, there is no
suggestion as to what theory counsel could have presented that
would have been likely to result in a different outcome. There is
consequently a strong likelihood that Stephens would have
turned out differently under the Strickland prejudice prong.

In Eldridge257 the Oregon court found prejudice despite the
state's argument that the termination of the mother's parental
rights was inevitable. The record showed that the mother had a
home where she could live with the children, and there was no
evidence of current substance abuse. The court noted that
although the record showed that the mother had been homeless
with a serious alcohol problem a few years earlier, she now had
a clean home with enough space for her children. She had two
prior drug convictions, but there was no evidence of a current
drug or alcohol problem. She had not cooperated with the social
workers or her attorney, but the record showed that the efforts of
the social workers and her attorney were half-hearted. Thus, the
court said, it could not find that it was inevitable that her
parental rights would be terminated.25 8 The court's analysis,
however, relies more on what the record doesn't show than it
does on any affirmative demonstration by the mother of a
reasonable probability that her parental rights would not have
been terminated if her attorney had been prepared. Strickland
requires a greater showing of prejudice than this.

Likewise, in J. C,259 the failure of the parents to make any
demonstration as to what their witnesses would have presented,
or what theory or defense would have been made for them by an
adequate attorney, goes to the prejudice prong as well as to the
performance prong. In a Strickland jurisdiction, the court would
require some showing that the outcome would have been
different unless it were willing to presume prejudice.

It is arguable that a Strickland jurisdiction may be willing
to presume prejudice in cases with facts similar to those in
Stephens, Eldridge, and J.C.2 60 A presumption of prejudice is

257. 986 P.2d 726.
258. Eldridge, 986 P.2d at 731.

259. 781 S.W.2d 226.
260. Geist does not mention a presumption of prejudice or suggest that there are

circumstances in which prejudice need not be shown. Given the emphasis in Geist on
fairness, however, it seems likely that a jurisdiction employing the fundamental-fairness
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doubtful, however, because in all three cases there was
representation, albeit minimal, by the attorneys. Following the
Supreme Court's decision in Flores-Ortega,26 1 it is not likely
that minimal participation by an attorney will lead to a court's
presuming prejudice. Instead, courts may view these cases as
involving "mere attorney error,' 262 which makes the prejudice
prong of Strickland applicable, and refuse to presume prejudice.
Nonetheless, particularly in J. C., there does appear to have been
a failure by trial counsel to subject the state's case to
"meaningful adversarial testing," which under Cronic would be
a sufficient basis on which to presume prejudice.263

With regard to both the performance and prejudice prongs,
then, these few cases from Oregon, Missouri, Oklahoma, and
Vermont illustrate that there can be a real and practical
difference in the outcome of ineffectiveness claims between
jurisdictions that apply the fundamental-fairness standard of
Geist and those that have adopted Strickland.

IX. A FRAMEWORK FOR DETERMINING THE INEFFECTIVENESS

STANDARD IN PARENTAL-RIGHTS TERMINATION CASES

When a court is presented with an ineffectiveness claim as
a matter of first impression in a parental-termination case, it
must determine which ineffectiveness standard to adopt.264

Although a court in a jurisdiction that applies the Strickland
standard in criminal cases may be inclined to adopt Strickland
for parental-rights cases, that adoption should not be automatic.
As the Oregon Supreme Court pointed out in Geist, the
substantive and procedural rules applicable to criminal cases
have differed historically from the rules applicable to cases

standard would presume prejudice when there was an actual or constructive denial of the
right to be heard. Nonetheless, the opinions in Rogers, Thomas, and J. C. do not discuss the
presumption of prejudice.

261. 528 U.S. 470.
262. Id. at 482.
263. Cronic, 466 U.S. at 659.
264. While it is possible for a legislature or a rule-making body to prescribe the

ineffectiveness standard in a statute or rule, I have found no jurisdiction in which that has
been done. It is through decisional law that standards for judging ineffectiveness have been
developed.
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involving children.265 Termination proceedings, while formal,
do not have all of the procedural safeguards of criminal
proceedings. With few exceptions, proof beyond a reasonable
doubt is not required in termination cases; the parents are not
judged by a jury; and there are often significant exceptions to
the application of the rules of evidence. The procedural
safeguards protecting a criminal defendant against an erroneous
determination of guilt may justify a stricter standard than that
necessary in parental-termination hearings where the procedural
safeguards are diminished, and so the risk of an erroneous
decision is greater than in a criminal case.

Instead of assuming that Strickland should apply to
termination cases because it applies to criminal cases, courts
should focus on the purpose of the requirement for effective
counsel in termination cases, and on how a particular
ineffectiveness standard will effect that purpose. Courts should
also consider whether there are additional purposes to be
achieved by the ineffectiveness standard. Finally, courts should
examine the standards adopted by other jurisdictions, assess
their practical impact, and compare their advantages and
disadvantages.

A. The Purpose of Effective Counsel in Parental-Termination
Cases

The reason generally given for requiring effective counsel
in parental-termination cases is the importance of the
fundamental rights at issue.266 A fair trial is necessary to protect
the basic parental interest at stake and to achieve a result upon
which everyone can rely. Effective counsel is essential to a fair
trial and to reducing the risk of an erroneous deprivation of the
parent's rights. Counsel plays a critical role in exposing any
weaknesses in the government's evidence and arguments, and in
presenting evidence and argument in support of the parent.

265. Geist, 796 P.2d at 1202.

266. See e.g. VF. v. State, 666 P.2d 42, 45 (Alaska 1983); Danforth v. St. Dept. of
Health & Welfare, 303 A.2d 794, 796-801 (Me. 1973); In re A.S.A., 852 P.2d 127, 129-30
(Mont. 1993); Michael F. v. State ex rel. Dept. of Human Servs. (In re D.D.F.), 801 P.2d
703, 706 (Okla. 1990).
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Because the purpose of effective counsel is a fair trial, the
ineffectiveness standard must be aimed at ensuring one. If the
sole purpose of the ineffectiveness standard is to achieve a fair
trial, then the standard is simple: If the level of counsel's
performance is inadequate, a fair trial has not been achieved, and
the judgment should be vacated. In other words, there would be
no separate prejudice prong because the prejudice suffered by
the parent is the lack of a fair trial.

A court could decide, however, that there are several
objectives to be obtained by an ineffectiveness standard, and that
the assurance of a fair trial is merely one among them. If so,
methods for accomplishing the other objectives will have to be
considered in deciding upon the ineffectiveness standard.

Secondary goals play an important role in the Strickland
standard. While Strickland is based on the belief that a fair trial
is the basis for the Sixth Amendment's right to counsel,267 the
Strickland standard is also aimed at securing at least two
additional goals. The first is to discourage the "proliferation of
ineffectiveness challenges" by unhappy litigants.268 Another is
to promote the efficiency of the process. Because of the number
of ineffectiveness claims in criminal cases, the Court wanted to
keep them from overwhelming the judicial system by both
discouraging the claims, and by requiring the courts to process
them in an efficient manner.

The legitimacy of these secondary goals in the criminal
arena cannot be disputed. Undoubtedly, there are a number of
criminal defendants who, once incarcerated, occupy their time
by attempting to vacate their convictions. The Court was rightly
concerned that an easily surmountable ineffectiveness standard
would flood the courts with their claims. Strickland's high
standard discourages those claims, and also effects the desirable
goal of processing them as efficiently as possible.

Limiting claims, efficiently processing claims, and
disallowing attacks on the competency of the lawyers who serve
the system are all worthwhile objectives of an ineffectiveness
standard for parental-termination cases, just as they are for
criminal cases. Whether these secondary objectives should

267. Id. at 686.
268. Id. at 690.
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receive such prominence, and whether they distract from the
primary goal of a fair trial, however, is open to debate. Also,
whether these same objectives should rise to the level of
importance in parental-termination proceedings that they have in
criminal cases is likewise subject to argument.

The prominence of secondary objectives in parental-
termination cases should be considered in light of the procedural
safeguards granted to criminal defendants that are not available
to parents. The lesser procedural safeguards afforded the parents
may make it more important for courts hearing parental-
termination claims to avoid reflexively adopting an
ineffectiveness standard that discourages claims or dooms most
of them to failure.

One secondary objective that a court should consider in the
termination arena, however, is finality. Because of the strong
societal interest in stabilizing the child's situation and allowing a
child who has been abused or neglected to be loved and cared
for by adoptive parents, both the finality of the termination order
and the speed with which finality is achieved are more important
in a termination judgment than they are in a criminal conviction.
To the extent that discouraging ineffectiveness claims helps to
achieve finality sooner rather than later, then, a court may want
to consider adopting mechanisms in the chosen standard that
discourage ineffectiveness claims.

B. Assessing Differences Between the Established Standards
and Considering Their Individual Advantages

In addition to reviewing the objectives to be achieved by
adopting an ineffectiveness standard, a court will also want to
assess the practical differences between those it is considering
because case outcomes under the Strickland standard differ from
those under the fundamental-fairness standard. The strong
presumption of counsel's adequacy in Strickland makes
jurisdictions applying it more likely to find an attorney's
performance adequate. Although the words used in both the
Strickland standard and Geist's fundamental-fairness standard to
describe the prejudice prong are similar, the fundamental-
fairness jurisdictions are more willing to find that the attorney's
inadequate performance has prejudiced the parent. Therefore, in
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assessing which of these two standards to adopt, a court should
expect to face more successful ineffectiveness claims under the
fundamental-fairness standard than under the Strickland
standard. Additionally, courts should consider the advantages
and disadvantages of the standards.

1. Advantages of the Strickland Standard

The advantages of the Strickland standard are several. First,
it has been clearly enunciated and refined by the Supreme Court.
Second, because it is the standard used in the large number of
Sixth Amendment ineffectiveness cases, it is known to both
judges and to attorneys who practice in the criminal courts,
some of whom also represent parents in termination
proceedings. Third, the Strickland standard is so often applied
that a large body of case law has developed on both its
performance and its prejudice prongs.269 This large body of
precedent guides attorneys and judges involved in termination
proceedings as to the quality of performance expected from
lawyers, and increases the courts' and the parties' ability to
predict the result of an ineffectiveness claim.

The Strickland standard also has drawbacks. It has been
widely criticized 270 for, among other things, encouraging-or at
least tolerating-a low level of attorney competence because so
little is expected of an attorney under Strickland. It is also
charged that this low level of competence results in the
underfunding of public-defender offices, contract programs, and
appointed-counsel systems, for if little is expected of defense
attorneys, funds do not have to be expended on attracting highly
qualified lawyers to these jobs, upgrading their status, or

269. See Burkoff & Burkoff, supra n. 25, a treatise devoted to Sixth Amendment
ineffectiveness cases.

270. See e.g. Martin C. Calhoun, Student Author, How to Thread the Needle: Toward a
Checklist-Based Standard for Evaluating Ineffective Assistance of Counsel Claims, 77 Geo.
L.J. 413 (1988); Richard L. Gabriel, Student Author, The Strickland Standard for Claims of
Ineffective Assistance of Counsel: Emasculating the Sixth Amendment in the Guise of Due
Process, 134 U. Pa. L. Rev. 1259 (1986); William J. Genego, The Future of Effective
Assistance of Counsel: Performance Standards and Competent Representation, 22 Am.
Crim. L. Rev. 180 (1984); Klein, supra n. 17; Michael Patrick O'Brien, student author,
Judicial Jabberwocky or Uniform Constitutional Protection? Strickland v. Washington and
National Standards for Ineffective Assistance of Counsel Claims, 1985 Utah L. Rev. 723
(1985).
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supporting continuing-education programs that would raise their
level of competence. Strickland's history also demonstrates that
ineffectiveness claims brought where its standards apply are
seldom successful. While this may be a secondary purpose of
the Strickland standard, discouraging claims can be viewed as a
disadvantage if it keeps worthwhile claims out of court.
Strickland's prejudice prong, for example, excuses the
incompetence of an attorney when there is unassailed evidence
of the parent's unfitness. This is true even in cases in which the
trial record does not demonstrate the defenses to, or the
weaknesses of, the government's case because incompetent
counsel failed to make that demonstration.

2. Advantages of the Fundamental-Fairness Standard

The advantages and disadvantages of the fundamental-
fairness standard are somewhat the opposite of those for the
Strickland standard. The fundamental-fairness standard has not
been articulated by the Supreme Court, and it has been described
in slightly varying versions by state courts. It is not widely
applied, and is unfamiliar to judges and lawyers. Only a small
body of precedent applying it has developed. On the other hand,
the fundamental-fairness standard seems likely to raise the level
of attorney competence because it makes counsel more
responsible for ensuring that the parents receive a fair trial. It
can also be seen as more flexible because it is less doctrinaire
than the Strickland standard.

C. Considering Alternate Standards

In addition to the Strickland standard and the fundamental-
fairness standard, it may be useful for courts to look at the
standards developed by those few jurisdictions that have rejected
or modified Strickland for criminal cases. These modifications
have had the effect of making ineffectiveness claims slightly
easier to prove. 271 Commentators have also suggested standards

271. Hawaii rejected Strickland as being "unduly restrictive" and almost impossible to
meet. Briones v. State, 848 P.2d 966, 977 (Haw. 1993). Hawaii requires the criminal
defendant to point to specific errors or omissions that show counsel's lack of skill,
judgment, or diligence, and to demonstrate that the errors or omissions result "in either the
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that they believe would better ensure a fair trial and that have the
secondary benefit of raising the level of attorney competence. 272

A variation of Strickland that a court may want to consider
is to adopt the performance prong of Strickland and to require
the parent to make a showing of prejudice, but to place the
burden on the state once the parent comes forward with specific
examples of substantial errors or omissions by counsel.2 3 This
would be analogous to the harmless-error rule adopted by the
Supreme Court when the error is of constitutional dimension.274

Utilizing this traditional harmless-error analysis, if a parent
demonstrates that her attorney was incompetent, the burden
shifts to the government to show that the attorney's errors were
harmless. 275 One reason to adopt an ineffectiveness standard that
places the burden of showing lack of prejudice on the state is
because doing so emphasizes the fair-trial objective over the
objective of discouraging claims.

D. Summary

Appellate courts faced with choosing a framework to use
when deciding upon an ineffectiveness standard for termination
cases should start by considering the purposes they want to
achieve. A court should explore the standards adopted by other
jurisdictions and determine which will best accomplish the
purposes it hopes to achieve. In reviewing other standards, a

withdrawal or substantial impairment of a potentially meritorious defense." State v. Antone,
615 P.2d 101, 104 (Haw. 1980). New York's standard appears less exacting than
Strickland. Whether the defendant would have obtained a different result but for counsel's
error is relevant, but it is not dispositive. People v. Benevento, 697 N.E.2d 584, 588 (N.Y.
1998). Alaska's prejudice prong is said to be "significantly less demanding than
Strickland's." State v. Jones, 759 P.2d 558, 572 (Alaska App. 1988).

272. See e.g. Calhoun, supra n. 270, at 437-48.
273. See U.S. v. DeCoster, 487 F.2d 1197 (D.C. Cir. 1973) (indicating, before Strickland

was decided, that once the defendant showed a substantial error by counsel, the state had to
prove the absence of prejudice beyond a reasonable doubt).

274. Chapman v. Cal., 386 U.S. 18 (1967). The constitutional error in Chapman was the
prosecutor's comment on the defendants' failure to testify. Both the majority opinion
(written by Justice Black) and Justice Stewart's concurring opinion noted that prior cases
had held the right to counsel so fundamental that the denial of the right could never be
considered harmless. Id. at 827-28, 837 (Stewart, J., concurring).

275. An additional variation on this theme would be to substitute the burden of clear and
convincing evidence for the Chapman burden of proof beyond a reasonable doubt because
the former burden is the one already used for termination cases in most states.
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court should look at the ways in which they have been applied
and assess actual case outcomes. Comparing the advantages and
disadvantages of the standards is also useful. Once a court has
made the analysis suggested by this framework and articulated
its reasons for choosing a standard, the resulting standard is
likely to accomplish both its primary objective-fair trials-and
any secondary purposes that the court considers important.

X. CONCLUSION

Because of the large number of cases in which the state
seeks to terminate parental rights, and because the parents in
such cases are usually represented by inexperienced, underpaid,
and overburdened counsel, the number of cases in which a
parent claims ineffective assistance of counsel is mounting. To
deal with the ineffectiveness claims in parental-termination
cases, courts must establish a procedure by which these claims
can be brought to their attention. That procedure must balance
the needs of the child with the interests of the parent and those
of the government.

The three procedures generally considered for this purpose
are direct appeal, post-judgment motions, and habeas corpus.
Because delay is adverse to the interests of all the parties, and
especially to the interests of the child, the procedure likely to
generate the least delay is the most advantageous. That
procedure will in most jurisdictions be a direct appeal with a
mechanism for remand when the appellate court is persuaded
that a remand to the trial court for further development of the
record is appropriate.

Appellate courts must also determine which standard of
ineffectiveness to apply to ineffectiveness claims in parental-
rights cases. No court should adopt the Strickland standard for
parental-termination cases simply because it applies Strickland
to criminal cases. Both the Strickland standard and the
fundamental-fairness standard have advantages and
disadvantages, all of which should be carefully examined by a
court facing its first ineffectiveness claim in a parental-rights
termination proceeding.




