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THE JOURNAL OF
APPELLATE PRACTICE

AND PROCESS
ARTICLES

STANDARDS OF REVIEW: JUDICIAL REVIEW OF

DISCRETIONARY DECISIONMAKING

Martha S. Davis*

I. INTRODUCTION

A. Standards of Review Generally

The idea of using standards to guide appellate review of
decisions of tribunals below has existed from the beginning of
American jurisprudence, but the articulation of those standards
is a fairly recent and still not always clear development.' A
standard of review indicates to the reviewing court the degree of
deference that it is to give to the actions and decisions under
review.2 In other words, it is a statement of the power not only of

* Professor of Law, Thurgood Marshall School of Law, Texas Southern University;

J.D., Baylor University School of Law; LL.M., Harvard Law School; co-author with
Steven Alan Childress of FEDERAL STANDARDS OF REVIEW (2d ed., Butterworth's 1992).
Much of the discussion herein also appears in the second edition of FEDERAL STANDARDS
OF REVIEW, particularly in chapters 4, 7, and 11.

1. STEVEN ALAN CHILDRESS & MARTHA S. DAVIS, STANDARDS OF REVIEW (Wiley
1986) was the first comprehensive work on the subject.

2. See Martha S. Davis, A Basic Guide to Standards of Judicial Review, 33 S.D. L.
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the appellate court but also of the tribunal below, measured by
the hesitation of the appellate court to overturn the lower court's
decision.

"All appellate Gaul," says Professor Maurice Rosenberg,
"is divided into three parts: review of facts, review of law, and
review of discretion." 3 In reviewing fact decisions, the appellate
court displays a high level of deference to the trial court under a
"clearly erroneous" standard' and to the agency decision under
"substantial evidence" review.' Under either standard, an
appellate court will sustain any reasonable or not unreasonable
decision that could be reached by reasoning from the evidence.
In reviewing questions of law, and the more difficult "mixed"
questions (applications of law to the facts of the case), the
appellate court typically applies straightforward de novo
review.6 If the court agrees with the trial court decision, it is
sustained; otherwise, the lower court decision is reversed. Where
an agency decision is concerned, the reviewing court need not
agree even with the statement of law so long as the agency's
interpretation of law is a reasoned one. In fact, agency decisions
receive in general more deference than is accorded to trial court
decisions.7 Discretionary decisions, such as issues of policy,
supervision, and the like, are reviewed under the label "abuse of
discretion."

"Abuse of discretion" is a poorly framed label for the
review done of discretionary decisionmaking, s but it has been
used broadly and for a considerable time, so it will likely

Rev. 468, 469 (1988).
3. Maurice Rosenberg, Appellate Review of Trial Court Discretion, 79 F.R.D. 173

(1978).
4. See FED. R. Civ. P. 52(a); see also, e.g., Anderson v. Bessemer City, 470 U.S. 564,

573-75 (1985); United States v. United States Gypsum Co., 333 U.S. 364, 395 (1948).
5. See CHILDRESS & DAVIS, supra note *, §§ 15.04-15.06; Consolidated Edison v.

NLRB, 305 U.S. 197, 229 (1938).
6. See CHILDRESS & DAVIS, supra note *, §§ 2.13-2.20, 15.02.
7. See id. at Part IV. Also see Chevron U.S.A. v. Natural Resources Defense Council,

467 U.S. 837 (1984), in which the Court established an area of statutory construction that is
the business of the agency and not of the court. "If Congress has explicitly left a gap for
the agency to fill.... a court may not substitute its own construction of a statutory
provision for a reasonable interpretation made by an administrative agency." Id at 844.
The Chevron case is more fully discussed infra at notes 69-79 and accompanying text.

8. See infra notes 13-69 and accompanying text, describing the comments of the three
scholars under examination in the next section.
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continue to be used to describe the review. In review of
discretion, the focus of the reviewing court is supposed to be on
the process used to reach the decision and not on the decision
itself. However, appellate courts have come to apply deferential
abuse of discretion review to a broader area, including to the
merits of the decision. The degree to which abuse of discretion
review has come to be applied with a very broad brush reflects
both a drift of the Supreme Court toward more deferential
review for selected parties, agencies, and courts, and also the
current Court's reputation as the "harmless error Court."

The labels identifying the levels or intensity of appellate
review sound deceptively simple, but not one of them admits of
easy analysis. Indeed, any attempt to deal with standards of
review will raise some very difficult questions, such as whether
an issue is one of law, fact, or mixed, or of policy or judgment,
or determining the exact scope of the issue under review. This
article is not intended to cover all standards, but to consider only
discretionary decisionmaking and the manner in which courts
review such decisions under the label "abuse of discretion"
review. The article begins with an exploration of the work of
three leading scholars defining and analyzing discretion and its
review, it then traces five cases that have significantly molded
the current understanding of the abuse of discretion standard,
and concludes with some general advice to appellate
practitioners and judges.

B. Discretion, Specifically

Discretion is one of the most exercised and least
understood of trial court or agency activities-a very basic
activity that must be understood in all areas of decisionmaking
and administrative, criminal, and civil appeals, and one of the
most difficult to address rationally. The need for discretion
arises because there are areas in which the trial court or agency
must exercise a certain measure of judgment in reaction to its
"on the scene" presence at trial, or because Congress and the
courts have given no guidelines for deciding the issue, or
because the issue is one that is so novel or vague that there is no
way to measure the "correctness" of the trial court's decision.
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Major among such areas are trial supervision, conduct of the
parties, and admission (or rejection) of evidence.

"The question, of course, is not whether this Court, or
whether the Court of Appeals, would as an original matter have
dismissed the action; it is whether the District Court abused its
discretion in so doing." 9 The highly deferential review indicated
in the quotation is not the level of deference always accorded to
decisions labeled "discretionary." Frequently, when an issue of
law is new to a jurisdiction, the reviewing court is more focused
on the developing factors and considerations than on the actual
decision itself. This kind of deferential review may continue for
some time in order to allow appellate or trial courts to develop
the factors that should be considered when exercising the
discretion, as well as the balancing of those factors. Eventually,
for issues as to which rules can be developed, the appellate
body, as part of its law-making function and after having further
redefined the factors, will specify those factors and
considerations that will thereafter be required to make the
decision. The end result is usually more a question of law'0 than
an exercise of discretion." During the time that the decision
remains an actual discretionary exercise of judgment, the

9. National Hockey League v. Metropolitan Hockey Club, 427 U.S. 639, 642 (1976)
(in context of dismissal for discovery violations). Thus, discretion implies the power to
choose within a range of acceptable options. See generally Wheat v. United States, 486
U.S. 153, 164 (1988) (does not mean one answer is "right" and other "wrong").

10. See In re Japanese Elec. Prods., 723 F.2d 238, 265 (3d Cir. 1983) ("There is no
discretion to rely on improper factors."), rev'd on other grounds sub nom. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986); Abrams v. Interco, Inc., 719 F.2d
23, 28 (2d Cir. 1983) (Judge Friendly writing that "[i]t is not inconsistent with the
discretion standard for an appellate court to decline to honor a purported exercise of
discretion which was infected by an error of law"); cf Cooter & Gell v. Hartmarx Corp.,
496 U.S. 384, 401-02 (1990), discussed infra at notes 101-19 and accompanying text.

11. Professor Kenneth Culp Davis describes the separation between law and discretion
as a "zone," not a sharp line. KENNETH CULP DAVIS, ADMINISTRATIVE LAW TREATISE
§ 4.05, at 99 (3d ed. 1972). That does not, of course, argue for lumping together all choices
made below as discretionary decisions. Professor Post has clarified that "[d]iscretion is not
simply the negative reflection of law, and if we persist with such a vision, we truncate our
understanding of important and complicated occasions when law authorizes the exercise of
discretion." Robert C. Post, The Management of Speech: Discretion and Rights, 1984 Sup.
CT. REV. 169, 169-70. The "misleading image" of an absolute dichotomy "focuses [our]
attention on the presence or absence of discretion, rather than on the intricate ways in
which discretion and law interact in the process of decision making." Id at 207. Professor
Post would distinguish between discretion resulting from lessened review and discretion
resulting from no legal standards. Id. at 211.
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decision of one district court on the issue should have no broad
control over the same decision by another district court.
However, once the guiding factors (or rules) are put in place, the
question no longer is an application of personal judgment to
supervisory facts and issues, but a broader legal determination of
what facts and issues should determine generically this category
of overall choice.

This article is concerned, then, with discretion-what it is,
why it exists, how it should be exercised, what constitutes its
abuse, how it evolves, and at what point, if ever, an issue
becomes well enough developed jurisprudentially that it ceases
to be discretionary and becomes in fact a rule of law in itself.

II REVIEW OF SELECTED ARTICLES12

Many scholars have written on discretion and its exercise.
The writings examined here are those of Professors Maurice
Rosenberg and Robert C. Post and of Judge Henry J. Friendly.
The works of these three scholars were selected because each of
them approaches the analysis of discretion and its review in a
slightly different way; together they provide a reasonably
comprehensive understanding.

A. Professor Rosenberg

According to Professor Rosenberg, the basic notion
underlying the idea of discretion is choice' 3 -that is, no decision

12. This section's discussion incorporates some of the ideas of Professor Maurice
Rosenberg, Judge Henry J. Friendly, and Professor Robert C. Post, as set forth in the
following articles: Maurice Rosenberg, Appellate Review of Trial Court Discretion, 79
F.R.D. 173 (1978) [hereinafter Rosenberg, Appellate Review]; Maurice Rosenberg,
Judicial Discretion of the Trial Court, Viewed from Above, 22 SYRACUSE L.REV. 635
(1971) [hereinafter Rosenberg, Judicial Discretion]; Henry J. Friendly, Indiscretion About
Discretion, 31 EMORY L.J. 747 (1982); Post, supra note 11. All quotations from these
works have been reproduced with permission of the appropriate review. See also RONALD
DWORKIN, TAKING RIGHTS SERIOUSLY (1977); CHRISTOPHER EDLEY, JR.,
ADMINISTRATIVE LAW: RETHINKING JUDICIAL CONTROL OF BUREAUCRACY (1990);
H.L.A. HART, THE CONCEPT OF LAW (1961); Steven Alan Childress, Standards of Review
in Federal Civil Appeals: Fifth Circuit Illustration and Analysis, 29 LOY. L. REV. 851,
890-903 (1983); George P. Fletcher, Some Unwise Reflections About Discretion, 47 LAW
& CONTEMP. PROBS. 269 (1984).

13. Rosenberg, Judicial Discretion, supra note 12, at 636.
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can be discretionary in the absence of more than one possible
outcome, with the selection of outcome, whether between two
alternatives or among a possibly infinite number, left to the
decisionmaker. Professor Rosenberg divides discretion into two
basic types: primary, by which is meant "decision-liberating" or
"true" discretion, and secondary, or "review limiting" or
"guided" discretion. 14 The reviewing courts sometimes lump
together these two kinds of discretion, thus creating confusion
about the meaning of discretion." While there are many and
varied ways to divide discretionary exercises, Professor
Rosenberg's primary/secondary division (or true
discretion/guided discretion) is a simple one to use.

Primary or true discretion can be exercised not only by trial
courts, but also by reviewing courts and by agencies. Professor
Rosenberg posits that, under primary discretion, the
decisionmaker is free to render whatever decision it chooses
because there are no overriding principles or guidelines within
which it must operate. "In such an area, the court can do no
wrong, legally speaking, for there is no officially right or wrong
answer."' On the other hand, the decisionmaking process is
reviewable for errors of law, even where the decision itself is not
reviewable. 7

Secondary or guided discretion is concerned not so much
with the process of decision as it is with the degree of deference
that will be accorded to the choice made. It "comes into full
play when the rules of review accord the lower court's decision
an unusual amount of insulation from appellate revision." I8 This
kind of discretion essentially is confined to trial court and
agency decisions. Professor Rosenberg illustrates this concept

14. Id. at 638.
15. See id. at 636.
16. Id. at 637.
17. For example, prior to the introduction of the Sentencing Guidelines, any choice by

the trial court as to sentence, so long as it was within the statutory limits, was a protected
discretionary decision. See CHILDRESS & DAVIS, supra note *, § 11.34. However, if the
jury failed to find the defendant guilty, the trial court could not impose any sentence no
matter how strongly it felt the defendant was in fact guilty. Thus, with true discretion, as in
the discretion to sentence, the appellate court could review as to process and determine the
decision was legal error without ever reviewing the decision itself.

18. Rosenberg, Judicial Discretion, supra note 12, at 637.
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by reference to football games. 9 In football, he points out,
although there are many, varied, and very strict rules laid down
for the conduct of the game (the antithesis of primary or true
discretion, where discretion at times arises solely because there
are no rules2"), once a call has been made by the officials, there
is no way to correct it, even though it may be patently wrong
and obviously costly to the wronged team. Although video
shows the call was wrong and everyone who analyzes it says it
was wrong, there simply is no mechanism for redress. The
reason for no review is obvious-in games, finality is essential.
Even if the final score has been skewed by the erroneous call, it
is nonetheless final; it stands, and everyone moves on to the next

21

game.
In a way, this is also true of judicial and agency discretion.

If the allocation of discretion has been made to the trial court or
agency in such a way that its decision is either unchallengeable
or challengeable only in a restricted way, the trial court can be
wrong without being reversed. Further, some discretionary
decisions are insulated not by allocation to a certain
decisionmaker but because the decision itself has so little
positive or negative impact on anyone that it is not worth the
effort to challenge. Insulation of the discretionary decision to

19. Id. at 639-41.

20. Cf. HART, supra note 12, at 40 (discussing an "umpire's choice" game of no rules
and how that differs from review at law).

21. Rosenberg, Judicial Discretion, supra note 12, at 639-41. Obviously, NFL replay
officiating has changed the point at which a decision is final, but Professor Rosenberg's
point still holds.

22. For example, note the problem of unreviewability of mid-trial evidentiary rulings
against the prosecutor's position outlined in Scott J. Shapiro, Note, Reviewing the
Unreviewable Judge: Federal Prosecution Appeals of Mid-Trial Evidentiary Rulings, 99
YALE L.J. 905 (1990).

This kind of discretion varies qualitatively from the discretion related to separation-
of-powers authority accorded agencies in determinations of policy. In judicial review of
discretion exercised below, review is limited because this decision has been allocated to the
court below and is not available for review by the appellate court; in review of agency
discretion, review often is limited because the system of government stays the hand of the
judiciary as to the area of decisionmaking at issue. See EDLEY, supra note 12, at 102-05.

23. For example, almost all courts have a dress code for lawyers and parties. If one
judge chooses to strictly enforce the dress code and another chooses not to enforce it at all,
it is unlikely that either exercise of discretion will be challenged because a challenge would
be costly and would be of little benefit even to the person who brought it. Thus, although
there are rules, the issue is of such limited importance jurisprudentially that it is almost
totally insulated from review.
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this degree is unusual in law. Where such protection is given, it
is most often given to agency decisionmaking by a statute that
forbids the courts to review the decision.24

According to Professor Rosenberg, the first task for review
must be recognizing a discretionary decision. Helpfully, many
statutes and procedural rules set out the standard of review for
various decisions as "abuse of discretion," 5 and we assume that
the label for review is meant to indicate discretionary decisions
below. Continued discretionary decisionmaking as to any
particular issue depends primarily on the willingness of
Congress and higher courts to continue to allow the exercise of
such discretion. That is, some issues are initially the subject of
discretionary decisionmaking because they are novel, or vague,
or without guiding law. When either Congress through statutes
or higher courts through rulings determine to remove trial court
discretion, they are free to do so.26

When reviewing discretionary decisions for abuse, the
reviewing court seeks to determine whether and when the
bounds of discretion seem to have been overreached. While it
would be difficult to determine an abuse of true discretion
because there is no standard by which to measure it even for
reasonableness, 27 abuse of guided discretion occurs either when
the decisionmaker has considered incorrect factors (or has failed
to consider necessary factors) in applying his discretion, or when

24. For example, until 1988, courts had no jurisdiction to review decisions of the
Veterans' Administration concerning benefits awarded to veterans. See 38 U.S.C. § 211 (a)
(repealed by Act of Aug. 6, 1991, Pub L. No. 102-83, § 21a, 105 Stat. 378). While this was
modified in 1988 with the Judicial Review of Veterans Claims Act, 38 U.S.C. § 101, the
acts of the agency as to benefits still do not receive the level of review given to other acts
of discretion. Congress, prior to the 1988 Act, had followed the usual procedure-setting
up an Article I court within the agency to hear appeals of agency decisions, and limiting
review to that court. See generally Jonathan Goldstein, New Veterans Legislation Opens
the Door to Judicial Review ... Slowly!, 67 WASH. U. L.Q. 889, 921-22 (1989).

25. See, e.g., 8 U.S.C. § 1252(e)(4)(D) (immigration rulings) (1997); 12 U.S.C. §
203(b)(1) (appointment of conservator) (1994); FED. R. CRIM. P. 23(b) (discretion of court
to receive verdict from eleven person jury after one juror has been dismissed).

26. For example, the United States Sentencing Guidelines removed an area of formerly
very broad discretion from the district judge, that of within-the-statute sentencing.
Sentencing Reform Act of 1984 (codified at 28 U.S.C. §§ 991-98 and 18 U.S.C. §§ 3551-
59); see Calderon v. Thompson, 523 U.S. 538 (1998) (discussed infra notes 120-26).

27. Rosenberg, Judicial Discretion, supra note 12, at 637. However, an admission of
bias by the trial judge or other decisionmaker-such as stated bias based on ethnicity
contrary to law-would permit a finding of abuse of discretion.
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E. Calderon v. Thompson

But the Court does not consistently move toward the more
inclusive standard and the more deferential review. In an
opinion that seems to run counter to the general direction of the
foregoing cases, and in an odd twist on the concept of abuse of
discretion, the Supreme Court in Calderon v. Thompson 1' held
that the Ninth Circuit had committed a "grave abuse of
discretion"' 's by recalling its mandate denying habeas. The
court's mandate to correct error is usually considered "inherent
in the judicial power." '39 Because this conduct is most often
considered solely a supervisory or administrative function, not
usually subject to development of legal rules, it should in the
normal course get highly deferential review as a discretionary
decision. However, the Calderon majority offers a number of
reasons why the discretionary decision at issue should be
reviewed by some other standard: (1) Recall was issued sua
sponte only two days before the defendant's scheduled
execution; (2) the defendant had filed two or more habeas
petitions (though the Ninth Circuit specifically set out that its
decision was on the merits of the first habeas petition and no
other, as required by the Antiterrorism and Effective Death
Penalty Act (AEDPA)); (3) and, most importantly, as the Court
states, "Although the AEDPA does not govern this case,.., its
provisions 'certainly inform our consideration' of whether the
Court of Appeals abused its discretion."'4o

Justice Souter, in dissent, replies: "Why AEDPA is thought
to counsel review of recalls of mandates under anything but the
traditional abuse of discretion standard is unexplained by
anything in the majority opinion,"'

14' and argues further that
"[n]othing in AEDPA speaks to the courts of appeals' inherent
power to recall a mandate, as such, and so long as the power
over mandates is not abused to enable prisoners to litigate
otherwise forbidden 'second or successive' habeas petitions,...

analysis, also GVR'd at 519 U.S. 801 (1996).
137. 523 U.S. 538 (1998).
138. Id. at 542.
139. Id. at 567.
140. Id. at 558.
141. Id. at 572 (Souter, J., dissenting).
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AEDPA is not violated."1 4
1 In any event, the majority

determines to set a new standard of review for this specific kind
of decision: "[W]e hold the general rule to be that, where a
federal court of appeals sua sponte recalls its mandate to revisit
the merits of an earlier decision denying habeas corpus relief to
a state prisoner, the court abuses its discretion unless it acts to
avoid a miscarriage of justice as defined by our habeas corpus
jurisprudence." 1 43 In other words, the Supreme Court invented
an "abuse per se" test, so that issuing a recall in this particular
fact setting is no longer a discretionary call.

The result here is an unsurprising affirmation of the fact
that both the Court and Congress have the power to limit the
discretionary authority vested in the court or agency below, and
that at least a part of the standard for reviewing discretionary
decisionmaking is premised on the subject matter of the
decision. 44

III. ADVICE TO PRACTITIONERS

Because discretion and its exercise are often vague and
open ended, courts have some difficulty writing about discretion
and its review, and have set out slightly different tests with each
passing case. A common vice of appellate courts is treating the
various sorts and stages of discretionary decisionmaking under
the universal rubric of abuse of discretion, giving the appearance
that the courts believe they are dealing with one kind of issue.

Clearly there is no such thing as one abuse of discretion
standard. It is at most a useful generic term. Even within review
of discretionary calls (or perhaps because sometimes different
types of calls have a varying amount of real judgment to them),
this standard of review more accurately describes a range of
appellate responses. In practice, however, while courts cite
"the" abuse of discretion standard in varying contexts, most
imply awareness that varying kinds of review follow, whether
by firmly applying the factors applicable to the discretionary

142. Id.
143. Id. at 558.
144. The many wars over discretion in the administrative context, and its difference

from criminal and civil appeals, are compared in CHILDRESS & DAVIS, supra note *
§§ 15.08 & 17.03.
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choice, 141or by giving a stronger presumption to one set of
applications,"' or even by blatantly stating that several abuse of
discretion standards may be involved. 147

Most trial courts, however, do not explicitly clarify the
process of their decisionmaking when exercising discretion, so
that sometimes the reviewing court has difficulty deciding
whether the process of decision was a correct one. The lack of
clarity probably does not mislead most reviewing courts. They
understand that, once clearly stated, the factors and
considerations required to be used in the decision are legal (not
discretionary) factors and issues and thus are subject to
independent review on appeal. In such cases, abuse is still the
standard articulated, but it is simply found more readily where
the legal factors are dealt with improperly.

Nevertheless, courts and practitioners must bear in mind
that this shorthand sends an unclear message by including a
legal element within the abuse of discretion language, even
when the reviewing judges are rightly acting as if the decision is
necessarily an abuse of discretion because illegal means were
used to reach it. The formula does not clearly address what is
unacceptable for review of an exercise of discretion. On the
other hand, in some cases the only objection the appellate court
could have is to the ultimate choice made. Finding abuse in such
situations leads the reviewing court to describe more accurately
what has gone on below and what makes the decision itself
unacceptable, even though the process was proper and the
decision appears to be within the discretionary range.

While these methods of dealing with discretionary
decisions seem very different, in many cases it would be hard to
draw a line between them. Depending on the stage of
development of the particular exercise of discretion and its
potential to evolve into a legal rule, the reviewing court's focus

145. See, e.g., Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 608 (1982)
(factors to weigh when determining whether to close trials to public); Johnson v. Georgia
Highway Express, Inc., 488 F.2d 714, 717-19 (5th Cir. 1974) (mandating consideration of
twelve factors when determining attorney fees under 42 U.S.C. § 1988).

146. See, e.g., Dixon v. International Harvester Co., 754 F.2d 573, 586 (5th Cir. 1985)
(motion for new trial reviewed for abuse, but deference applied especially to denials). This
reality is discussed in CHILDRESS & DAVIS, supra note *, § 4.21.

147. See, e.g., Chris-Craft Ind. v. Piper, 480 F.2d 341, 389 (2d Cir. 1973) (affirmance no
matter which abuse test is used, indicating that there are many).
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may be unreliable. 4
1 On the one hand, the appellate court may

simply not yet be prepared to state that this overall choice is
unacceptable because as a legal matter the judge used improper
factors. Likewise, it may not be ready to say that the choice is
necessarily to be separated from its process. Thus the reviewing
court, when it has evolved a legal rule (e.g., is ready to declare
generically that no court may do what the judge below did),
should clearly acknowledge its function as a law-making
authority not bound by the factors and process of
decisionmaking below. Discretion is no longer actually involved
in the process, so it is no longer helpful to refer to that process
as reversible only upon an abuse of discretion.

While the decisionmaking is in the evolutionary process
from discretion to legal rule, reviewing courts often subdivide
the issue into its various components (facts, law, policy,
supervision) and apply the various standards as to independent
issues. However, the point of Supreme Court jurisprudence is
not that evolving decisions must be broken down into smaller
and smaller bits with each reviewed under the appropriate label.
Rather, as Justice Breyer said in First Options of Chicago v.
Kaplan,149 "It is undesirable to make the law more complicated
by proliferating review standards without good reason." 50 What
is needed instead of a separating analysis is a more careful
description of the exact question up for review. Counsel should
focus on the particular decision at hand and address whether
either the discretion label or the deference result is truly
appropriate. In turn, courts should address the decision on its
own terms without reflexive resort to the habitual catchphrase

148. See, e.g., Abrams v. Interco, Inc., 719 F.2d 23, 28 (2d Cir. 1983) (abuse found more
readily for class action denials than for continuances; "The courts have built a body of case
law with respect to class action status."); CHILDRESS & DAVIS, supra note *, § 7.06. And,
of course, a court might not want to distinguish them if it has fully considered the intricate
relationship between law and discretion in the particular case. See, e.g., Post, supra note
11, at 210: "It is rather common for trial court decisions to be governed by legal standards,
even though the decisions are 'discretionary' from the point of view of an appellate court.
This is typical of the structure of the Federal Rules of Civil Procedure." Post would,
however, distinguish between deference, by which the reviewers defer to implementation
but retain control over its legal standard, and delegation, in which courts have power to
determine the governing rule, apparently viewing these as two forms of discretion. Id. at
215. Only rarely is discretion given without criteria for its exercise. Id. at 210-11.

149. 514 U.S. 938 (1995).
150. Id. at 948.
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abuse of discretion unless it is found specifically applicable. 5'
That is, almost every issue has underlying facts and most have
some area of law to apply. Clear error in factfinding or mistake
of law both can be subsumed under abuse of discretion review in
that a discretionary decision based on clearly erroneous facts or
on a mistake of applicable law is certainly an abuse of discretion
in itself.5

As is apparent from the above, deciding when review
should in fact fall under an abuse of discretion standard (rather
than applying de novo review as a legal matter or clearly
erroneous review as to facts) can be as difficult as sorting
discretion from fact and law. For some time, abuse of discretion,
like other review standards, received little comment other than
the conclusory statements of courts, "This decision is within the
sound discretion of the trial court and no abuse is found."153

There seemed no way to argue with such a statement, but an
attempt at a minimum to define the decision in terms of the
intensity of review to be applied may refocus the attention of the
reviewing court from whether it agrees with the decision to the
exact nature of review that should be applied.

While the courts often may not state this reality,- 4 it is
implicit in the actual spectrum of responses they take under the
single abuse standard.' In the civil context, for instance, it

151. CHILDRESS & DAVIS, supra note *, § 4.01 at 4-6.
152. Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 401 (1990).
153. See, e.g., Pittsburgh Plate Glass v. United States, 360 U.S. 395, 396 (1959) (re

inspection (or not) of grand jury minutes), United States v. Hall, 165 F.3d 1095, 1117 (7th
Cir. 1999) (admission of rebuttal evidence); Sequa Corp. v. GBJ Corp., 156 F.3d 136, 149
(2d Cir. 1998) (value of attorney services).

154. Cf. Mars Steel Corp. v. Continental Bank, N.A., 880 F.2d 928, 940 (7th Cir. 1989)
(Flaum, J., concurring) (no single abuse of discretion standard exists, nor one de novo
standard, citing CHILDRESS & DAVIS, supra note 1, § 4.1); American Int'l Underwriters,
Inc. v. Continental Ins. Co., 843 F.2d 1253, 1256 (9th Cir. 1988) ("the abuse of discretion
standard in this [abstention] case should not be confused with the broader abuse of
discretion test used in other matters, such as rulings on certain evidentiary issues"); Christ-
Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 389 (2d Cir. 1973) (in comparing
"the" abuse test for grants versus denials of SEC injunctions, judge notes "scope of review
would appear to be different," but urges abuse to be found "whatever abuse of discretion
standard be applied"); United States v. Criden, 648 F.2d 814, 817 (3d Cir. 1981) (despite
use of the same phrase, "in fact the scope of review will be directly related to the reason
why that category or type of decision is committed to the trial court's discretion in the first
instance").

155. For example, in CHILDRESS & DAVIS, supra note *, § 11.01, it is noted that in the
criminal appeal, deference traditionally has been so slight as to approach skepticism when
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cannot seriously be claimed that the same abuse of discretion
standard is used when a judge refuses to award attorney fees to a
prevailing civil rights plaintiff"6 as when she grants a one-day
continuance' or permits separate trials.1 8 Even a seemingly
single issue, such as the motion for new trial, may get different
deference under the abuse of discretion standard depending on
the basis for new trial argued, or whether it was granted or
denied.'59 Indeed, courts implicitly recognize the importance of
the factual context of the lower court's decision by saying more
often that the particular decision may not be reversed absent an
abuse of discretion than saying that the decision is reviewed
under "the" abuse of discretion test.

It is not difficult to understand how the factual
circumstances of a case become linked to the standard of review
on appeal. The trial court often exercises its discretion after
considering the unique facts and factors presented by the case.
On appeal, the appellate court reviews the trial court's exercise
of discretion for abuse under the relevant considerations. Those
factors, then, become part of the individual issue on appeal and
thus part of the particular appellate application of an abuse of
discretion standard.' 6° Therefore, the abuse of discretion label is
often a variable that depends for its meaning on the context and

the judge goes to trial without the defendant, or nearly unreviewable when he imposes
sentence within statutory limits and under proper factors. See also id. § 4.21.

156. See id § 4.15.
157. See id. § 4.08. In setting a trial date, for example, a judge has been said to have the

power to act "as he pleases." Kaufman, Judicial Discretion, 17 AM. L. REV. 567, 567
(1883); see also Post, supra note 11, at 210; A. Wallace Tashima, Motion Practice in the
Central District, CAL. LAW., Jan. 1985, at 25 (district judge believes there is virtually
unlimited and unreviewable discretion in managing the docket). But see Clinton v. Jones,
520 U.S. 681 (1997), wherein Judge Wright's decision to delay the trial against President
Clinton until he had completed his term was held an abuse of discretion because, the circuit
court said, Judge Wright did not fully take into account Ms. Jones' right to have an
immediate trial. Id. at 707-08. It appears that most exercises of discretion are accompanied
by limiting factors or guidelines.

158. CHILDRESS & DAVIS, supra note *, § 11.21.
159. See generally id. § 5.09.
160. See id. § 4.01 at 4-15; see also Durrett v. Housing Auth. of Providence, 896 F.2d

600, 604 (1st Cir. 1990) (where court's discretion is restrained in favor of a certain policy,
that policy is factored into abuse of discretion analysis; trial judge to exercise discretion by
what Judge Friendly called a "principle of preference"); Donovan v. Robbins, 752 F.2d
1170, 1177 (7th Cir. 1985) (same).
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content of its application. The test becomes a sliding scale rather
than a single yardstick.

This does not mean that a situation in which discretion is
involved cannot be reviewed in a principled manner. Rather, it
means that the source of the review principle will be found not
in the bald abuse of discretion expression but in the particular
applications made for that and similarly postured issues. '61

Thus the successful practitioner must approach each issue
with sensitivity to the level of deference afforded the issue itself
and the factors the court must consider in making its choice. 62

Counsel should direct the appellate court's attention to the
judge's decision below with an eye toward exploring generally
what kind of discretionary decision was made there, in a way
that aids the reviewing court in understanding properly why, and
how much, deference should or should not follow. Appellate
courts, in turn, should frame their review by issue, factors,
reasoned analogy, and degree of discretion, providing general
guidance on the evolving concept of discretion as well as the
specific application at hand.66 At the very least, the court or
counsel should consider four questions:

1. Has this decision been given to the discretion of the
trial court? If so, why? That is, is there law to apply, a
framework of legal standards to contain possible
discretion, factors to guide the exercise of the
discretion, but nevertheless no actual rule of law, so
that the trial court is best positioned to exercise the
necessary discretion?

2. If the decision to be made has a framework of legal
standards or factors to guide the trial judge's exercise of
discretion, has the judge stayed within the framework
and properly considered the factors?

161. CHILDRESS & DAVIS, supra note *, § 4.01 at 4-15.
162. See, e.g., Clinton v. Jones, 520 U.S. 681 (1997), wherein Judge Wright gave the

President a stay during his presidential term, and the Supreme Court, though
acknowledging that the court calendar is within the trial court's discretion, nevertheless
found the decision an abuse because the court did not give sufficient account of
respondent's interest in immediate trial. Id. at 707-08.

163. See CHILDRESS & DAVIS, supra note *, where several such applications are
discussed in sections 4.02-4.20, 5.08-5.09, 5.12-5.13, and 7.06. In addition, section 4.21
analyzes the broad meanings and deferences of abuse of discretion apart from its varying
contexts and factors.
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3. If this is a discretionary decision that is in the
evolutionary process, is there enough precedent to show
a pattern of decision and, if so, what is that pattern?

4. Has the appellate court indicated in this or analogous
issues that it is ready to state a rule of law based on that
pattern?

Answering these questions about the discretionary decision
at issue will help to formulate a way to address the issue itself.

IV. CONCLUSION

Counsel and scholars should look to the body of caselaw on
the issue involved to see what discretion means in that context.

Courts also may consider analyzing the Pierce v.
Underwood factors' 64 to decide whether abuse of discretion is
applicable, not only to determine applicability, but also to guide
application of the flexible abuse test. The strength or presence
of such factors-including judicial economy, position to judge,
use of evidentiary facts, and practicality of generating a
principle or rule-also may weigh heavily in a court's
considered decision as to the strength and scope of review within
the abuse of discretion standard.16

In the final analysis, the concept of discretion quite
naturally fights uniformity, so it should not be surprising that
review of discretion is not consistently applied or even
theorized. Discretion is a pervasive yet evasive concept. 6

Nevertheless, "[t]o tame the concept requires no less than to say
why it is accorded or withheld, and to say so in a manner that
provides assurance for today's case and some guidance for
tomorrow's." "' Despite this direction, the courts have set out an
abuse of discretion inquiry broadly as the standard for reviewing
district courts' evidentiary, trial, and supervisory roles.

164. See Pierce v. Underwood, 487 U.S. 552 (1988), discussed supra in text
accompanying notes 81-100.

165. Guidance from Underwood, statutes, precedent, and the nature of the issue may aid
the difficult application inquiry. Perhaps Underwood, then, is more about how much
deference than about the "whether deference" issue it decided.

166. See Post, supra note 11, at 169.
167. Rosenberg, Appellate Review, supra note 12, at 185.
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Review of discretionary decisionmaking has long been a
difficult area for appellate courts. These courts almost always
seek at least consistency and disinterestedness. But exercises of
discretion are so personal to the decisionmaker that even the
idea of second-guessing such a decision seems overly intrusive.
The appellate courts and the decisionmakers recognize that some
standards must be applied. Reviewing courts have thus selected
the label "abuse of discretion," which is used with flexible
intrusiveness of review tending to reflect the subject matter and
process of the decision.


