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Wesaern Eosopeans takee In discover-
Ing and exagerating thewr sopextne
cultural dffereonces, 3 coalty the dif-
foremces s ot that greal. Asnd whuie
the Jevel of govermenent-paow ided
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for domestid chariabile giving in those
countries and shondd have no efiect on
ntermational giving

Akhough all of these Sactons—toa
ton, goverrumert senvioes, aod cultural
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i snoee than oo cousstry; S milion
poople bom in Europe sow live in e
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Stabes that acoepts a Large g% can hind
elf emibrodied 0 Stigation docados-
pochags oven & conturydatee, if e
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rapovd the EL to sk a uniBied sy
bern of mbhertlance brw, Of Mt hoast of
Choice of inheritance vw, iowand
whxh the FL Proposal s P ot bt
supely pot the Lt step. And S ber-
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Forond hoarshie o 8 sough eguing
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(Bscumsing the exiert o which fosoed
heseshup il enists afver egolathv e
changes in the Late 1990x)

I most Europesn Jegal systeos
the mmain goal of foroed betrhip
soems 50 De 40 hoep iacts in the kne
of descent, almost as i they were
entalied I those US. states that have
ecloctive share satutes, the statutes
pootect spouses, not childsen, par-
ents, of other heies. they are saoro an
extension of marital peoperty con-
crpts than of heinshup concepts. The
eloctive share i the Unised Seates
s s & mote modern foem of the
English biw of dower and certesy,
which themaetves still exist, In some-
what modifed forms, In Arkansas,
MW“M&\

covaled mights in
mrmnyhemdu»
tical to common-law dower under
ofhar names and mines, of covrse, the
wmmuu
Common law, frocholds
Fven inder vives by the busbund
were potentially sabyect 30 rwback
to satisfy dower rights. See, g, Hall
0 MeBeide, 416 So. 2d 96 (Als, 1982)
AL common Mrw, 8 widow who was
not sasisfied with the portion dey
Frasband garve ey in N will, coudd
sovk 2 writ of dower ande slal habvut
apaivot e tenant of the frechold. ¥
she evablished her right 1o the writ,
e assigrand her Sower 0 e sher
& Finally, an action of egectmen
wias brought agairat the cursent land
Bobder ) Oviver factons, inchading
poctermitiod heir statutes, the undue
wfluence doctnee, and the financial
and emoticnal cost of an inheritance
Battle, may reflect some of the social
values codified in the crvil law systom,
arhough they ase far more restricsed

IQM Two concepts, oach of
whikch bos aralogues in US. biw, will
help In undenstanding the operation of
clawbacio: w lagitio or neserve and
the fictive heonditary mass. The legitim
OF Feserve i the poetion of the ostate
suibpect 30 Sorcad heirship-that is, the
portion the testator s not free 1o dis-
powe of as b o she winhes but which
it pures irnioad 1o persors within 2
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werall catogory of close elatives, typt-
cally e, socuston, and survivieg

SPOUeS.

The Bictive mass o the
oombined value of the deondent’s
oty sod soene or all by vives

mude by e docodent, how dobts,

Pard Doy, Les Méralis of s
scossions 137 (Ist od. 1991). In counr
tries appiving chwbacks, the foroed

' shary s assowed not 28 & per-
condage of the decodent’s extane but i
amdumw

maters further
Mdm\hmpbunwn
Sw fictive hesechitary e, but which
2ifts are exchaded varies from one
Country %o Be neat. The fictive bered-

Eary T has an et analogue
n the US cononpt of the augmested
otatw, which can xchade some of the
Sesbaton s brder vivos gifts.

In the Unitod States, however, there
B ot heast an ndtial tendency 10 view
completed pits s gone, although there
ar s The expectatioon
of US donees are Bus a2 odds with
Bose of oer U S, Sorced hedrs.
The effect of ths of expectations,
exprosed in actions fo claw back char-
iable donutions and ascts placed =
s, is wily disastrous: & dosor
might give of her wealth
80, sy, the Som Do Zoo, hen live
another 60 yoars. In some cosntries, hor
descrradants raght be abbe t cle back
port of that money w30 30 yoars after
the dade of Sowi—2) years after the
ongnal gt A Calfornia court meght,
of cour, nefase to recogricoe the padg-
mertt, althouph S 200’y ety i other
countries, ¥ any, might becose velnes
able to it

Thwe coumtries that permsit clawbacks
permit them under widhely varying
wrema. For example, Bagarian law may
set aide up 10 fvesivis of he i
tive hevedtary mass for the chikfoen
and surviving spouse, leaving anly
oneaivth to bo otherwise disposed
of cither inder vivos oo by will See
Stela Ivanowa, Erfveciv iv Badpanon, in
Erbrecht in Demopa A2 (Rembert S08
& Ulnch Hase ods,, 1st od. 2004). At the
other end of the spectram, Deremark
withis e ndependernt Scandinayian
lepal tradition —acconds estamen-
sy freedom approaching $at of the

countres, Dyremark

Anglo-Amencan
qp-nm 1o apply the concept of fic-

IRA B aOst Cirkes, and
lhum-tm
In contrast o U S, peactior the childnen

s well s the sarviving spouse ane ent-
thed 1o eloctive shaoes. In the countries

at Jevnt for sposases, ety in the foem
of the elective shaoe (The

ovate, under Uniform Probate Code

§ 2200, includes the net probute estne
s wedl as e decedent’s nomprobate
transdery—including, mter vivos gifte—
and the sunviving spouse’s property
and infee vivos transfons, ke fuseral
and admnistration espenses and oer-
tain other s clatzea)
Pven the clawback may cxst where an
clectve share based oo S sugmenind,
et of ehoctive estake enoonds the pro-
barte estade—that is. where the testator
has transdermed mose thae half of his or
her wealdh ity vivos. Such clawback
actions remaie vannbingly raee in the
Unitedd States, though, and are moee
Liely 0 mvolve anemnges o disnhorn
2 sposase through traresdens 0 a trast
than with charitable gifts. See, e, Dre
by & Dvoler, 634 SE 24 646 (SC. 2006
Sellnwn o Burkin, 460 N E22 572 (Vs
TSy By 0 Thombull, 43 NYS24
HEONLY. App. Div 1943), affirmed,
62 NE2d 785 (NY. ISNSE Newwae &
Dove, 9 NE2d 966 (NLY. 19507 Mot
main siadutes, while they stll existed,
also acted as de facto clrwbacks,



tervalilatng charitabie begquests made
shortly bedore death. See peverally
Jotn R Cusevinggham, Morfrace Stat-
s The Dvd Fland Soll Swrrvres, 27
Idaho L. Rev. 89 (199091 ) Sirkey Noee
wood Jores, The Diowase of Mortosaks in
thy Listnd Saaten, 12 Miss. C. L. Roov, 4T
(1990521 bn e Entate of Kirk, 07 P24
T (Mo 1995). And gifts crww st
mary be sevocable under cortain de
cumstances, providing another form of
sivald: cawback.
The of the o~
b revessaey only ¥ theee is a foroed
hotr whone share mary be assessed
apaoowt it Other valuators of the
el arv used for ofher purposes,
soch as imscsaing estate b And the
rwback is not outside the contern.
platon of the UINC. UPC § 2.20%¢)
poovides:
I .. B cloctiveshare o sopple-
mertal ehocnve-share amoust & st
fully satistind, the nemaining
laadh&udﬂftnﬂwvm
trarnfers o others is w0 applind tha
Habdiliny for the ursatisfiod balance
of the dlectiveshase o suppie
mertal ebectiveshare amount s

In other words, e docedent’s inter
VIVOS s may be seached to satindy
the surviving spouse’s clective share.
For example, assets placed in a charta-
ble rernainder trast “muay be incloded
in the sugmentad eviase and. Senon,
may be vesed o detersine and satafy
the elecave share amownt.”

Why It Matters
The differences tutwam $e Svatmerts
of forced heirship and dawbucks in e

Anglo-American and civil liw tradi-
torm have exntnd for amitunes. Only
fecerly, however, have e differ-
enoes Decomne & problem, bocause of

the Incressing moddilny of persons

than those in which they wore bom,
acquined it wealth, and had chikdren.
Other secent such as
the curmmnt S176A, proposing, 10 grane
el smiddence %o pemons

homes i e United Seates, may greatly
ncresse the sumber of forign setir

oo in the United States and ths the
eventual number of infermational inher-
Bance camen. And evens i the absenor of
unging one’s sesidence, it s now el
atively stnpde 0 s0quise property and
Snancial interests in other countries
without ever leanving home.

The EU Proposal
The most administratively agpealing
oog-term solumon 40 any intema-
sorad condlict of Lines s also the monst
potically impossdble (and, porkbaps,

and cudurally undesézable)

of national bews o elim-

irate the diffesences. Fven in ancas
where e advantages are cbvious,
such hasmorization ca be diffi-
cult Foe cuamnple, $he hasmnonization
of copyright Law, mevsaired from the
fosndlation of the Association Linéraire
ot Artistique Intermationale in 1508 1o
the tirme the bt Sheoe magor holdoots
{the United Sertes, Ohina, and Runsia)
became w0 the Berne Converr
ton, well over a certury. And
ndatively few people I any country
hold copyrights of any valoe, noe dom
wmmwm
v concening Be relationahip of
the individual, the family, and sockety.
Even so, the harmonization achieved
aftey tore han a contury of dikgent
effonts remains igeriect and roguins
constant adpastment.

Divath, i contrast, Souches every
dividual s every country. A global
brw of inberitance s thes . Even
the Eveopesn Unicn, with its endvnced

“Jaks full harmorssation of the roles of
subwtantive law in the Metnber Statos
Inconoewaide, acton will have 40 focus
on the conflict rubes.” But even this may
Frove imposschie: because most of the
countries of the Eurogwesn Union draw
Pir inheritance rws froes the civil
Lrw tradithon and becase that tadition
w0 goeatly at ocdds with UK expec-
Satiorn, achbeving any compromese

pakatable 1o both sides is Masly 10 prove
urssssaally A8l

I e carlier stagos of the procoss,
few seemad to perceive the
of the problem. The 2008 ELU Cooen
Paper comments blithely that "[tihe
bogal wywters of all the Member States
poctect the near relatives of & dovessed
pomson who tries 1o dsinherit thes,*
In fact, the legal system of the Unined
Kingdom does no sach thing, beyond
S peotections againat betng left in
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The House of Loods ssponded to
B Coven Paper with slaem, identify-
g the chywiack bssie a0 the singe
groatost problem with the EL proposal,
and one which would muke $e poo-
posal usacoeptable to the UK. Article 27
of B EU Proposal oll but guasantess
St the proposal will remain uracoept-
able 2o the Unised Kingdom. States rmay
sefuse 0 apply the Liw of ancther state
“only ¥ sach application is

Incvenpaty-
ble with the public policy of the forum.”

c_dt"ilh;\nkda.hw
Son of a rule of e law determired by
s Rogulation may not be consadenad
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0 be contrary 1o S pabiic policy of

D forum on the sode ground at its
auses reganding, the noserved portion
of an estate difer froem those i foroe in
Sw focum.” In other woeds, the Urdted
Kingdom's odjection o clrwbacks can-
not form the public policy grounds for
refusing to apply S fonegn state's bew.
Given thewe appanmtly swerssound.
able ctwtacks % agrocement, the Undted
Kirggdom has decided not o opt in

10 B U proposal bt bs conmnung

10 kewp a careful vye on ity evolation.
(Denumark, another EU messber outside
the civill lew Seadision, has abso chosen
ot o ot i)

Conchusiorn: How Doea This
Affect the United States and
Other Non-EU CowntriesT

The EL proposal, as it curmently stands,
Is chearty unacosptable to e Linited
Kingsdom and sevam 1o have bam
drafted in blatant diseogand of the
LUsited s conderms. The con-
it with US. brw is possibly bess drastic,
and in any evest e Furopesn Urnion
has ro cblgation o Sake indo accournt
the Lrw of the Ursted Setes or asy ofher

A separste sea of scope & the cuset
to which aoy EU irotrument shoukd
apply 1o poneMetnber States, Sor
example. 0 determine the governing
Lane whene the tstator died habetu-
ally roadent in the UK bat havirg a
house in Flosida. We discussed the

having extra-Lnion corseguences. [t
will Dot surprse you $hat the Coen-
munee takies a strict view of the scope
of Artche 65 TEC and we note that
e new Asticie 85d proposed by the
Faform Teeaty refers 40 “civil mamers
having cross-dorder implicanons”.
The instrument wosdd Shenefone not
apply oo the fact posited above %
property outshde the Urnion.

This scems 100 optmibstic. Keal
property is a special case, being by ity
rotare immovable and thus perms-
racoth casad within the paemsdicson
of a siogle swne. Civen the inhesent
discuises in decding the tithe o read
property located in the teeritory of

in which that property is Jocased as the
suthority on Sthe 1o the property

A better question might b what
woudd happen o 2 iestatoe died habity.

ally resident in, say, France (e United
Kngdom not having opted in to the
FU proposall, keaving valuable per-
wonal property i Floesda, [f $he Frmch
couet awarded the W A, while
urder Floekda baw it went o B and B
had other personal property in France
(o0 In any of the other EU Member
States that had opted into the proposall),
Shere soctrm no seeson 1o seuse B
Europos asets woukd be sale from
aachiment 1o satisdy the French podg-
ment. Simdlarty, the US (or other
non-EL) donee beneficlary, having
avwets in Eusope, damm
resadent in an EU stare
MMMblmm
attached 1o satindy a clawback padg-
et agairet the dorstod asets in the
Uréted Strtes. As noted abowe, this

is already possibie where the assets
and the court decmeving the clawback
bhe withim a singlo country; the effect
of the ELl proposal will be to expansd
the tumber of countries in which
rsscts G te vulnerable to the same
clawback,

The question, as abwarys, = one of

wnusual device avadable n some U S
states wndder some croumstances, may
bogin S0 show up more fequently

o foseign claimants oe US. daieny
ants sovk w0 endorce foroed heinsdip
rights under foretgn law against U S
dooevs. The process is likely tobe a
pradual cow and can be addresod o
it bevornis a probler a moee Bely
undesirabile consegquence s not that
clawbacks may boecome an actaal prob-
femn for the LS begal wyntom, but dhat
the momased possdbility of dewbadks
ey &t i & deterrent 10 some donors
and s redwce chantable gving, B8
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