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and, thus, no affirmative link despite the fact that he actually possessed a small
quantity of methamphetamine at the time of his arrest in the residence.122

The difficulty in reconciling Cooper'2 3 with Weatherford24 illustrates the
problem posed by rules that restrict attorneys from incorporating opinions not
designated for publication in their arguments. Cooper simply applied Arkansas
joint occupancy and affirmative link evidence principles to facts arguably stronger
in demonstrating the defendant's culpability than those present in Weatherford, yet
different panels of the same court reached contrary results about the accused's
guilt in these cases. This suggests a due process violation under Fiore, although
not nearly as pristine because Fiore involved codefendants whose appeals reached
different results on the same set of facts.

The unresolved question is whether such inconsistencies can fairly be
hidden or suppressed by the application of no citation rules consistent with due
process. The denial of certiorari in Weatherford permitted the Supreme Court to
avoid resolution of the due process issue in criminal appeals. Neither has the Court
addressed the issue in the context of civil cases, although commentators have
noted that the Court has denied certiorari at least twice in cases involving
challenges to the Seventh Circuit's no citation rule.'2 5

2. Effective Assistance of Counsel

The second federal constitutional claim raised by Weatherford in his
petition for certiorari to the United States Supreme Court was predicated on the
guarantee of effective assistance of counsel.126 This theory is applicable only to
restrictions on the use of unpublished opinions in criminal cases as a matter of
Sixth Amendment law. Typically, ineffectiveness claims arise either in the context
of defective representation127 or as a result of improper representation because of
conflicting interests. 128 A third type of ineffectiveness claim arises when counsel's

122. Jd. at9-11.
123. Id.
124. No. CACR02-415, 2003 WL 22451729 (Ark. Ct. App. Oct. 29, 2003).
125. See William L. Reynolds & William M. Richman, The Non-Precedential

Precedent-Limited Publication and No-Citation Rules in the United States Courts of
Appeals, 78 COLUM. L. REV. 1167, 1180 n.74 (1978) (referring to denials of certiorari in
Do-Right Auto Sales v. U.S. Court of Appeals for Seventh Circuit, 429 U.S. 917 (1976) and
Bowder v. Director, Illinois Dep't of Corrections, 434 U.S. 257 (1978)). See also In re
Rules of U.S. Court of Appeals for Tenth Circuit, Adopted Nov. 18, 1986, 955 F.2d 36, 38
(10th Cir. 1992) (Holloway, J., dissenting) (citing Seventh Circuit cases).

126. See U.S. CONST. amend. VI.
127. Strickland v. Washington, 466 U.S. 668 (1984) (defining Sixth Amendment

violation in terms of defective performance of counsel that presents reasonable likelihood of
adverse effect to defendant).

128. Cuyler v. Sullivan, 446 U.S. 335 (1980) (finding where conflict was
undisclosed prior to trial, defendant establishes ineffectiveness claim only upon showing
that the conflict adversely affected representation).
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performance is impaired by the operation of a rule or ruling that compromises
counsel's ability to provide effective representation. 1

29

Weatherford relied on this third category of ineffective assistance, which
was recognized in Brooks v. Tennessee.130 There, the Court held that the operation
of a Tennessee procedural rule requiring that the accused testify first in the defense
case, if at all, compromised defense counsel's ability to evaluate the defense case
before advising the accused regarding his decision to testify or remain silent. The
Court recognized that as a matter of professional judgment counsel might want to
call the accused later, after evaluating the strength of its case. The Court observed
that "[t]he accused is thereby deprived of the 'guiding hand of counsel' in the
timing of this critical element of his defense."' ' 3'

Weatherford argued in his direct appeal that the no citation rule
effectively tied counsel's hands by prohibiting arguments based upon unpublished
opinions showing that the evidence was insufficient at his trial. The Arkansas
Supreme Court, however, upheld the no citation rule, concluding that it "in no way
restricts counsel from setting forth the facts of his own case and demonstrating that
they do not rise to the level of sufficient evidence."'' 32 The problem with this
analysis is, of course, that the primary method to argue evidentiary insufficiency is
to demonstrate other instances in which a court held comparable evidence
insufficient or in which a court has affirmed based on qualitatively or
quantitatively greater evidence.

Both constitutional claims raised in the Weatherford litigation focused on
counsel's ability to argue unpublished opinions on appeal. The same principles
apply to the restriction on trial counsel's reliance on unpublished opinions,
particularly with regard to arguing a motion for directed verdict in a criminal case.

129. The Court has applied the Sixth Amendment guarantee of effective
assistance to both the trial and appellate stages of litigation. In Penson v. Ohio, the Court
observed:

The need for forceful advocacy does not come to an abrupt halt as the
legal proceeding moves from the trial to appellate stage. Both stages of
the prosecution, although perhaps involving unique legal skills, require
careful advocacy to ensure that rights are not forgone and that substantial
legal and factual arguments are not inadvertently passed over.

488 U.S. 75, 85 (1988).
130. 406 U.S. 605 (1972). Other instances of rules or rulings operating to impair

counsel's performance are found in United States v. Gedes, 425 U.S. 80, 91 (1976) (stating
trial court's order for counsel not to consult with client during recess between client's direct
and cross-examination violated Sixth Amendment right to effective assistance) and Herring
v. New York, 422 U.S. 853, 863-65 (1975) (stating that New York law permitting trial court
to dispense with closing argument in bench trial violates Sixth Amendment effective
assistance guarantee). Other decisions suggest a similar analysis. For instance, the
prohibition on impeaching one's witness was found to violate due process by infringing on
the right to fair trial in Chambers v. Mississippi, 410 U.S. 284 (1973).

131. Brooks, 406 U.S. at 612-13. The state supreme court rejected Weatherford's
reliance on Brooks, holding that the decision actually primarily implicated the accused's
Fifth Amendment "right to choose whether or not to testify at trial." Weatherford v. State,
101 S.W.3d 227, 235 (Ark. 2003).

132. Weatherford, 101 S.W.3d at 235.
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And the due process argument that courts must apply precedent consistently to
arrive at fair decisions has currency in civil, as well as criminal, cases. The press
for changes in no citation policy may ultimately lead the Supreme Court to
consider the constitutional implications of policies that limit reliance on
unpublished but available decisions.

Moreover, counsel should consider looking to state constitutional
protections to support citing unpublished opinions. While the Arkansas Supreme
Court rejected Weatherford's state constitutional due process' 33 and effective
assistance arguments, 3 4 similar arguments may prove successful in other states.
For instance, in Grand County v. Rogers, 35 the Utah Supreme Court relied on a
state constitutional provision' 36 vesting the judicial power in that court to abrogate
a no citation rule. The court held:

When the court of appeals renders a decision on an issue that
decision is automatically part of the law of this state, unless and
until contravened by this court, the legislature, or the people through
the processes authorized for the making of new law. For this reason,
decisions of the court of appeals expressed in a memorandum
decision or in an opinion, are equally binding upon lower courts of
this State, and may be cited to the degree that they are useful,
authoritatively and persuasively.

37

Although the Grand County court did not expressly rest its decision on the
proposition that the state constitution prohibits no citation rules, it achieved the
same result by indirectly attacking the promulgation of the rule by an entity other
than the state supreme court. Counsel constrained by a similar prohibition should
consider the option of creatively attacking the no citation rule when necessary to
fully represent the interests of the client.

III. TRIAL COURT RELIANCE ON UNPUBLISHED DECISIONS

In jurisdictions that do not prohibit citing unpublished opinions as
authority, reliance on these decisions by trial counsel is not ethically constrained.
Trial courts should not refuse to consider unpublished decisions in ruling on
matters before them, even though the weight to be given an unpublished decision
may be less than a published decision in accord with the custom or rule of the
jurisdiction. An intermediate Texas appellate court, in characterizing the
limitations imposed by the no citation rule, observed:

By stating that unpublished opinions may be cited but have no
precedential value, we perceive the intent of the rule to be that a
court has no obligation to follow such opinions. The effect of the
rule is to afford parties more flexibility in pointing out such
opinions and the reasoning employed in them rather than simply
arguing, without reference, that same reasoning. However, the court

133. Jd. at 234.
134. Id. at 227.
135. 44 P.3d 734 (Utah 2002).
136. UTAH CONST. art. VIII, § 4.
137. Rogers, 44 P.3d at 738.
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to whom an unpublished opinion is cited has no obligation to follow
the opinion or to specifically distinguish such opinion. They may be
cited merely as an aid in developing reasoning that may be
employed by the reviewing court be it similar or different. Even so,
we do not view Rule 47.7, or the former rule, as justifying
unreasoned consistency on the part of an appellate court. 138

This approach recognizes the wisdom of permitting trial courts to consider
unpublished opinions to predict the likely disposition of the issue if it is argued on
appeal. However, the duty to disclose adverse unpublished authority in
jurisdictions permitting citation to unpublished opinions would also appear certain.

In jurisdictions in which unpublished opinions may not be cited as
authority, trial courts may nevertheless have an interest in considering these
opinions in ruling on issues presented in the pre-trial and trial process. 39 Trial
courts ignoring no citation rules in attempting to make correct judgments
demonstrates the importance of rules governing, and sometimes allowing, the
citation of unpublished opinions. While unpublished opinions may, by rule or
tradition, lack the precedential authority accorded published decisions, unless the
issuing courts have simply ruled incorrectly,140 these opinions should be
considered correct in their expressions of law or application of law to facts.

Of course, the problem is that courts may err in their decisions. Courts
seldom candidly admit that their unpublished opinions may, in fact, be erroneous.
If they did, there would likely be a more rational basis for holding that such
decisions are not available for citation as precedent. In Goodlet v. State, a
Kentucky court rejected a claim that an affirmance in a criminal case should be
vacated based upon a subsequent contrary decision.' 4' But the court also noted:

Indeed, it is difficult, if not impossible, to even identify the
inconsistent resolution of issues as neither appellate court has any
internal index of unpublished cases or any mechanism to retrieve
cases according to the legal issues involved. Certainly, the vast
majority of cases in this Court and those heard as a matter of right
by the Kentucky Supreme Court are resolved in unpublished
opinions. Goodlet is absohtely correct that the same issue under

138. Carrillo v. State, 98 S.W.3d 789, 794 (Tex. Ct. App. 2003) (emphasis added)
(citing to TEX. R. APP. P. 47 that provides, in pertinent part that unpublished opinions "have
no precedential value but may be cited with the notation, '(not designated for
publication)"') The prior rule had expressly prohibited citation to unpublished opinions "by
counsel or by a court." Id. at 793, n.3 (distinguishing the language of the former rule, TEX.
R. APP. P. 47.7).

139. The difficulty may lie in determining when a trial court has incorrectly
considered an unpublished opinion. Unless the trial court expressly relies upon the case, an
appellate court is likely to conclude that the complaining party has not suffered prejudice
from the discussion of the case in the court below. See Merrill Lynch v. McCollum, 666
S.W.2d 604, 610 (Tex. Ct. App. 1984).

140. 825 S.W.2d 290 (Ky. Ct. App. 1992).
141. Id.
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similar facts can be decided in entirely different ways with no one
being the wiser. 142

Even assuming that appellate courts seldom err, this possibility exists, and the
ability to refer to an unpublished opinion as evidence of the correct expression of
law would appear important in a limited number of cases.

The trial court's predicament is reflected in the sequence of decisions
rendered by the Fifth Circuit in suits against the Dallas Area Rapid Transit
Authority. In an unpublished opinion, the circuit court concluded that the authority
was immune from suit as an entity of the State of Texas, and upheld the district
cour's dismissal of the action. 43 Within a year, a former employee brought a
discrimination action against the authority. This time, the circuit court reached a
different conclusion on the immunity question, effectively overruling the
previously unpublished opinion of the same court.14 The changing posture of the
court prompted Judge Smith, in dissent,145 to point out the frustration likely faced
by counsel for the authority who might reasonably have assumed that the client's
Eleventh Amendment immunity had been established in the prior litigation, only to
find that a later panel would disagree. Moreover, he noted the frustration of the
lower courts in relying on the prior panel determination. 146

In a jurisdiction in which reference to unpublished opinions is not
permitted, the problem of enforcement of the rule arises, particularly when the trial
court's decision would otherwise be correct. If the trial court relies on an
unpublished opinion in its decisionmaking, the appellate court may be faced with
enforcing the rule against both the trial court and the prevailing litigant. In
Commonwealth v. Brezan,147 the Pennsylvania appellate court reversed the grant of
a new trial by a trial court based upon its review of the record; apparently, the trial
court had relied solely on an unpublished memorandum opinion. 148 But a problem
may arise in determining precisely when a trial court has improperly relied on an
unpublished opinion as "precedent" or "authority," leading the appellate court to

142. Id. at 292 (emphasis added).
143. Anderson v. Dallas Area Rapid Transit, 180 F.3d 265 (5th Cir. 1999) (per

curiam) (table); see Strongman, supra note 100, at 212-13 (discussing DART litigation in
light of due process argument against no citation rules).

144. Williams v. Dallas Area Rapid Transit, 242 F.3d 315, 318 (5th Cir. 2001).
145. Williams v. Dallas Area Rapid Transit, 260 F.3d 260, 261-63 (5th Cir. 2001)

(Smith, J., dissenting).
146. Id. at 261. Judge Smith questioned the continuing viability of citation

prohibition in light of the widespread availability of opinions that would formerly not have
been readily accessible in light of non-publication determinations. Id.

147. 614 A.2d. 252 (Pa. Super. 1992).
148. Id. at 253-54. The court distinguished prior decisions in which trial court

rulings relying on unpublished opinions were upheld. However, in both Major v. Major, 518
A.2d 1267 (Pa. 1986), and Melendez v. Penn. Assigned Claims Plan, 557 A.2d 767 (Pa.
1989), the trial court decision could be predicated on grounds or authority independent of
the unpublished opinion. And in other cases in which unpublished opinions had been
considered, other authority existed to support the trial court ruling. Brezan, 614 A.2d at
247-48.

446 [VOL. 47:419
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conclude that no violation occurred. 4 9 And if the trial court's ruling was otherwise
correct, one may question the wisdom of punishing a litigant for relying on a
substantively correct, if procedurally flawed, decision by that court.

The following scenarios suggest acceptable uses of unpublished opinions
for purposes of trial court decisionmaking.

A. Consistent Principle of Law Applied by Appellate Courts

A trial court may justifiably be persuaded by an unpublished appellate
opinion when the opinion itself clearly identifies a rule or principle of law so basic
that it virtually forecloses any inconsistent ruling at the trial court level. 50

Typically, the unpublished opinion appears in a series of unpublished opinions that
have expressed the rule or principle originally expressed in a published opinion of
some distant vintage. In such a case, the trial court's reliance on the more recent
unpublished opinion is appropriate in rejecting an argument that the established
rule or principle should be overruled or disregarded.

B. Inconsistent Expressions of Interpretation or Application of Law

In contrast to the situation in which an unpublished opinion discloses a
consistent interpretation or application of a rule or principle of law, unpublished
opinions often reflect a lack of consistency.'5 ' This may result because a rule or
principle is actually unsettled, or more likely, because the proper interpretation or
application is inextricably linked to complex factual issues. This is most likely to

149. E.g., Merrill Lynch, Pierce. Fenner & Smith, Inc., v. McCollum, 666 S.W.2d
604, 610 (Tex. App. 1984) ("In the case before us, although unreported (and not to be
reported) case authority was cited, we find no evidence that the trial court in any way based
its decision or even considered the unreported cases cited.").

150. In addressing an evidentiary sufficiency challenge in McBride v.
Commonwealth, 484 S.E.2d 165 (Va. App. 1997), the appellate court referred to an
unpublished decision of the state supreme court in Johnson v. Commonwealth, Record No.
940606 (Va. October 21, 1994). The court disposed of the claim that the circumstantial
evidence was insufficient, stating that "[t]he affirmance in Johnson clearly stands for the
proposition that circumstantial evidence, such as an assailant's statement that he possesses a
firearm, can be sufficient evidence to prove beyond a reasonable doubt that an accused
indeed possessed a firearm."

151. For example, in the unpublished opinion in Perez v. Johnson, the panel held
that the petitioner's opposition to the motion for summary judgment filed by the State in this
federal habeas action was insufficient in failing to point with precision to evidence in the
record demonstrating a material issue of fact. No. 96-20135, slip op. at 2-3 (5th Cir. July
31, 1997). The petitioner argued that in light of the brevity of the record on appeal, the
panel's disposition was in direct conflict with numerous Fifth Circuit cases that hold that, at
least where a summary judgment record is not voluminous, a district court must consider the
record as a whole, even evidence upon which the nonmoving party failed to rely. Morgan v.
United States, 937 F.2d 281, 283 (5th Cir. 1991) (citing, e.g., Higgenbotham v. Ochsner
Foundation Hospital, 607 F.2d 653 (5th Cir. 1979)) (emphasis added); Nicholas Acoustics
& Specialty Co. v. H & M Constr. Co., 695 F.2d 839, 845-46 (5th Cir. 1983) (same); Keiser
v. Coliseum Properties, Inc., 614 F.2d 406, 410 (5th Cir. 1980) (same). Petitioner's second
petition for rehearing, pointing directly to this apparent conflict in decisions, was denied,
however.
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occur with respect to rulings committed to the trial court's discretion that are
reversible only for abuse of discretion. Thus, the issue previously considered may
have been disposed of simply by notation that the trial court is vested with
discretion to make the ruling on the issue before the court. Nevertheless, the prior
determination may be valuable because of the similarity or dissimilarity to the
precise issue in the case that is currently before the trial court.' 52 Because the
application of such discretion is essentially not subject to rigid guidelines, the trial
court's intuitive assessment of the proper application of its discretion is most often
controlling in the ultimate disposition of the claim or case.

C. Expression on the Merits of Unpreserved Claims or Issues

A potentially valuable insight into the thinking of an appellate court may
be disclosed in an unpublished opinion when the court identifies an issue that has
not been properly preserved for appellate review at the trial court level. 53 The
identification of the issue may afford both trial counsel and the trial court an
appreciation for the potential significance of a similar preserved claim simply
because the appellate court has noted it in its unpreserved context in the prior
case. 154 Or the court may provide more information, indicating its probable ruling

152. For example, in Carrillo v. State, the trial court noted that the holding in an
unpublished opinion offered in support of the defendant's motion to suppress was based on
distinguishable facts, such that the search warrant would likely be upheld on appeal if the
appellate court were to "apply that same reasoning" used by the court in the prior,
unpublished decision. Carrillo v. State, 98 S.W.3d 789, 794 (Tex. Ct. App. 2003). On
appeal, the same appellate court did hold that the two cases were factually distinguishable.
Id.

153. In State v. Hochrein, the court observed that "[n]either party raises the issue
of whether Wisconsin recognizes a motion to dismiss for lack of personal jurisdiction based
on no probable cause to stop. However, we may decide a constitutional question when, as
here, justice compels a decision and the facts are uncontested." 452 N.W.2d 587, 587 (Wis.
Ct. App. 1989). The court then held that an unlawful arrest does not deprive the trial court
ofjurisdiction over the defendant. Id.

154. For example, in State v. Butler, the issue concerned a failure of preservation
of error that resulted in rejection of the criminal defendant's claim that he was entitled to
rely on a post-traumatic stress disorder defense based on his prior military action in
Vietnam. No. 95 CA 68, 1996 WL 354926, at *1 (Ohio Ct. App. June 28, 1996). The
defendant attempted to raise his claim in an initial action for post-conviction relief,
however, the court dismissed based on its conclusion that the defendant could have raised
the issue on direct appeal, and, having failed to do so, had abandoned the claim. Id. at *2. In
a second petition, Butler claimed that counsel had been ineffective in failing to investigate
and raise the issue and preserve error for appellate review. Id. In response to the second
petition, the appellate court observed that "Butler argues that his counsel was ineffective
because he did not present evidence at trial that Butler suffered from post-traumatic stress
disorder. We appear to have invited this argument in our November 4, 1993, Decision and
Entry in State v. Butler, Clark App. No. 2634." Id. at *2 (emphasis added). Here, the
appellate court's reference to having "invited" the argument advanced in the second petition
for post-conviction relief reflects the alternative way in which the claim could have been
presented under state law. The reference in an unpublished opinion might be particularly
important in educating counsel in other cases of the proper way to assert similar claims, yet
the fact that both dispositions were unpublished might well deprive other litigants and their
counsel of the value of the explanation given.
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had the issue been properly preserved. In the latter case, the unpublished opinion
may give the trial court a sense of direction as to how the issue should be decided
in the first instance. In the former, the appellate court's reference to the
unpreserved issue at least signals its potential importance.

In each of these hypothetical situations, the trial court's reliance on an
unpublished opinion is designed to reach a correct result on the merits. The court
thus looks to any expression on the issue or claim by an appellate court in a prior
proceeding, even though the appellate court did not decide the issue in a published
opinion serving as precedent, or in fact, decide it at all. If the trial court correctly
interprets the prior opinion or opinions, its ruling will more likely be correct,
resulting in affirmance on appeal or, alternatively, a more clearly developed
resolution of the issue once the parties have fully litigated it at trial.

Of course, proponents of no citation rules may not find trial court reliance
on unpublished decisions to reach correct decisions persuasive. In In re Donald
R.,' 55 for instance, the Illinois appellate court criticized trial court reliance on
unpublished opinions for guidance in decisionmaking:

We appreciate the fact that trial judges do not like to be reversed by
the appellate court. Nonetheless, the fear of reversal does not justify
reliance on an unpublished order. The rationale should be obvious.
How does an attorney represent his client when the trial court bases
its decision on "authority" of which the trial attorneys are totally
unaware or on which, even if they are aware, they cannot rely? The
bar and the public have some serious and sometimes legitimate
concerns over abuses and injustices, either real or perceived,
associated with disposing of cases by unpublished orders. Based on
trial court records we have reviewed, we are troubled by the
increasing frequency of trial courts relying on unpublished Rule 23
orders and therefore take this opportunity to condemn the
practice. 1

56

The Illinois court points to a problem created by the use of unpublished
opinions and orders in the disposition of cases. 15 7 But it is a problem not resolved

155. 796 N.E.2d 670 (11. Ct. App. 2003).
156. Id. at 676 (emphasis added). The court continued:

[W]e feel it important here to note that the trial judge erred when he
stated he was bound in this case by a previous unpublished order from
another case. We do so because we are seeing this with some regularity.
There is nothing ambiguous about Supreme Court Rule 23(e), which
provides that an unpublished order of the appellate court is not
precedential. 166 1ll.2d R. 23(e). It is error for a trial court to rely on an
unpublished order of the appellate court other than in those cases
involving double jeopardy, res judicata, collateral estoppel, or law of the
case.

Id.
157. Illinois is now in the process of reconsidering its no citation rule. In February

2003, The Illinois Supreme Court appointed a committee to study its no-citation rule. See
Barnett, Battlefield Report, supra note 5, at 480 n.46. The court is expected to take action on
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by secrecy. Trial judges may "fear" reversal, but perhaps for the very laudable
reason that they struggle to make correct decisions. And that is precisely what
furthers the goal of justice, at least theoretically in our system-the process by
which trial courts make correct decisions because they understand the proper rules
of law and their application. Instead of opting for secrecy, the court might better
have understood the desire of trial judges and attorneys to have access to the law
so that clients can be properly advised and cases properly decided. Rather than
limiting or restricting access to the reasoning of the appellate courts, a preferable
policy would be to opt for disclosure.

Accuracy in trial court decisionmaking is desirable because it promotes
fairness in the litigation process. When issues are contested in the trial court, the
role of counsel as advocate for the disposition favoring the client becomes critical.
Disparity in ability, intuition, preparation, and resources may all serve to
compromise counsel's performance. To a significant extent, a true "leveling of the
field," in terms of counsel's abilities, can never be ensured. But when the field is
skewed because of disparity in resources, there is a justification for engaging in
some leveling through rules governing the litigation process. In the past, the
disparity in access to unpublished opinions has influenced many courts to adopt
rules prohibiting reliance on these opinions.

The prohibition on use of unpublished opinions artificially compromises
counsel's ability to represent the client. In order to ensure a more level playing
field, the adoption of a rule that both permits reliance on prior judicial expressions
on an issue and ensures that all parties will have access to these expressions would
advance the quality of representation and accuracy of decisionmaking. This is
particularly true at the trial court level precisely because the judicial thinking that
goes into creation of an unpublished opinion may well be beyond the scope of the
trial judge's reference, while appellate judges who have participated in
decisionmaking resulting in unpublished opinions are more likely aware of what
their courts have done.

The solution to the problem of disparity of access, or even lack of
thoroughness on the part of counsel that might account for an incorrect or unfair
decision by the trial court, lies in a policy of disclosure that guarantees access to
the bases upon which the trial court will make its decisions. Disclosure
requirements typically serve these different and very important interests in the
litigation process. Thus, for example, some jurisdictions have adopted mandatory
disclosure of information in the pre-trial process. 58 This approach may actually
penalize parties who retain counsel superior in terms of natural abilities or
diligence in some instances, yet promotes other important interests, such as
avoiding unfair dispositions and furthering the settlement process.

a proposal to permit unpublished opinions to be cited as persuasive authority in 2005. See
Serfass & Cranford, supra note 10, at 349-50 n.5 and accompanying text.

158. E.g., Colorado rules provide for a mandatory "Trial Management Order"
requiring the parties to identify specific information relating to their claims and defenses,
proposed witnesses and anticipated evidence supporting those claims or defenses, a detailed
list of exhibits, and provide information for inclusion in juror notebooks no later than thirty
days prior to a scheduled trial date. CoLO. R. Civ. P. 16(f)(3).
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Lack of access to unpublished opinions can compromise fairness in the
litigation process. In order to assure that the disparity does not jeopardize the
integrity of the process, the trial court should impose some limitations on the use
of unpublished decisions. The limitations should afford notice that an unpublished
decision will be offered as authority; permit reasonable opportunity for responsive
research and briefing; and authorize interlocutory appeal on the motion of either
party or the trial court, sua sponte,159 when good cause demonstrates the need for
immediate resolution of the issue before the trial court. Consistent rules
liberalizing the use of unpublished opinions will lead to more predictability in trial
and appellate proceedings and increase overall fairness throughout the litigation
process. Adoption of a formal rule would ensure that the use of unpublished
opinions would operate uniformly within the jurisdiction's trial courts. The
comprehensive procedural scheme might include the following proposed rules and
provisions.

IV. A PROPOSED RULE THAT WOULD ALLOW ATTORNEYS TO
RELY ON UNPUBLISHED OPINIONS AT THE TRIAL COURT LEVEL

Appellate courts or state legislatures addressing the continuing debate
over prohibition to citation to opinions not designated for publication should
consider the implications of any policy initiative that changes the rules of practice
in the jurisdiction. Adoption of a policy favoring citation to all opinions issued by
the appellate courts will necessarily include implications for appellate courts
accustomed to using the publication decision as a means of deemphasizing
dispositions in significant numbers of cases. Consequently, the determination that
such a move is either necessary or desirable should rest on consideration of
potential consequences for judges, counsel and litigants in future cases. The rules
proposed here address a number of concerns likely to arise in any jurisdiction
contemplating a change in citation policy.

RULE xx: RELIANCE ON UNPUBLISHED APPELLATE OPINIONS IN
THE TRIAL COURT

(a) A party may rely on an unpublished opinion or
opinions issued by an appellate court of this jurisdiction in
conformity with the requirements of this rule.

(b) When a party seeks to rely on an unpublished opinion
or opinions of an appellate court as authority supporting a position
advocated before the trial court, the party must disclose the
unpublished opinion or opinions to the trial court and opposing
party when briefing a motion or objection, or at such time as
appropriate during the proceedings. The party relying on such
opinion or opinions shall file a supporting brief bearing counsel's
signature explaining the relevance of the unpublished opinion or
opinions and containing counsel's affirmance that there is no known
published opinion controlling the disposition of the issue.

159. See, e.g., ILL. COMP. STAT. ANN. I IOA, 308 (2005) (permitting the trial
court to seek an interlocutory appeal on its "own motion or motion of any party").
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(c) When a party is served with notice of opposing party's
intent to rely on an unpublished opinion or opinions in support of a
position taken before the trial court, that party shall be afforded an
adequate opportunity to research and brief the issue in light of
supporting unpublished decisions advanced by opposing counsel.

Comment. This rule is designed to set forth the parameters of
counsel's duties in raising an issue relying on unpublished
decisions, or when counsel intends to rely on unpublished opinions
in support of a claim, motion, or objection. The goal of the rule is
not only to promote accuracy in the trial court's decisionmaking, but
also to avoid unfair prejudice in the use of unpublished decisions
based on disparity of resources among the parties. The rule
contemplates mandatory disclosure of contrary authority and
sufficient opportunity for research and counter-briefing to avoid
domination of the proceedings by a party having substantially
greater resources or failing to faithfully apprise the trial court of the
true state of law upon which it is relying.16

RULE XXI. INTERLOCUTORY APPEAL

(a) When, on motion of either party, or on its own motion,
the trial court is of the opinion that the unpublished opinion or
opinions relied upon by a party or the parties raises an important
issue regarding a controlling principle or rule of law that will
expedite disposition of the issue prior to final resolution of the case,
the trial court may certify the issue to the appellate court for
interlocutory appeal.16 1 In certifying the issue for interlocutory
appeal, the trial court must:

(1) Identify precisely the issue before the court;

(2) Make findings of fact regarding those facts
essential to disposition of the legal issue in the case; and

(3) Identify the unpublished opinion, or opinions,
which the trial court has found to bear on the proper
disposition of the issue.

(b) When the trial court's decision to certify an issue for
interlocutory appeal is based on a perceived conflict between two or

160. Some state rules already provide for disclosure as an express predicate to
reliance. See, e.g., U.S. CT. OF APe. 8TH CIR. R. 28A(i); DEL. SUP. CT. R. 14(b)(vi)(4); MICH.
CT. R. 7.215(C);.

161. For example, in considering whether a discovery order was appealable, the
Illinois court distinguished between discovery issues regarding scope of discovery and
questions of law regarding particular discovery, noting: "'Questions of law are reviewable
under Rule 308, whereas discovery orders are not." Szczeblewski v. Gossett, 795 N.E.2d
368, 369 (11. Ct. App. 2003). The court permitted the appeal in reviewing the proper use of
requests for admissions and a party's duty to "avail himself of the knowledge of his
attorneys or agents before admitting, denying or making a claim of insufficient knowledge
to admit or deny a request to admit." Id. at 371.
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more unpublished decisions of the appellate courts, the trial court
shall identify with specificity the decisions found to be in conflict
and order that the record on appeal include copies of the
unpublished opinions relied upon in making the conflict decision.
The trial court shall also indicate in its order certifying the question
that no published decisions have been located controlling the
disposition of the question or issue presented.

(c) When the trial court's decision to certify an issue for
interlocutory appeal is based upon a perceived conflict between a
published opinion of the appellate court and more recent
unpublished decision or decisions of the appellate courts casting
doubt on the continuing viability of the published precedent, the
trial court shall state with specificity in its order the grounds
demonstrating good cause for immediate challenge to the published
precedent as a result of subsequent, unpublished decisions. The
following grounds may demonstrate such good cause:

(1) That the published precedent is of sufficient age
that it has generally been abandoned in substance in other
jurisdictions, but has not been directly called into question
before the highest court of this jurisdiction.

(2) That subsequent unpublished decisions of the
intermediate court or courts of appeals have uniformly
questioned the continuing viability of the published
precedent, while deferring to the rule as precedent.

(3) That subsequent unpublished decisions of the
supreme court have questioned the continuing viability of
the published decision, as controlling precedent, but have
not expressly overruled the prior rule for a specific
procedural reason, such as failure of a party to properly
preserve error; a finding that the error predicated on the
published decision would have been harmless and not
required reversal; or that relief had been granted on
another claim presented not requiring the court to reach the
question presented.

Comment. The provisions of Rule xxi are designed to ensure that
interlocutory appeal is reserved for conflicts implicated by
unpublished opinions of sufficient significance that they justify
departing from the usual rules of finality. Recognizing that interests
of judicial economy and costs of litigation to the parties may
compromise the values of the litigation system, the use of
interlocutory appeals may help to avoid incorrect decisions in the
trial court and thus prevent the need for reversal and retrial, or may
prevent negotiated settlements premised on incorrect assessments of
the law. Interlocutory appeal should not be used by parties seeking
to delay the course of litigation, or by trial courts anticipating that
the process will result in parties being forced into settlement,
avoiding the time involved in litigation.
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Subsection (a) requires a detailed explanation of the issue and
source of conflict forming the basis for the interlocutory appeal.' 62

This is designed to ensure that the appeal is narrowly limited to the
question or issue of law and not to afford the litigants an opportunity
to argue the case on the merits or expand the appeal to include other
issues once the appeal is certified and accepted by the appellate
court. 163 Where the trial court fails to properly define the issue for
review, dismissal is appropriate.

164

Subsection (b) requires the trial court to ensure that the unpublished
decisions are readily available to the appellate court upon docketing
the appeal and provides a mechanism for inducing the trial court and
parties to determine that no published decision controlling the
disposition in the jurisdiction has been overlooked or ignored in the
process.

Subsection (c) addresses those situations in which the trial court
concludes that more recent, unpublished decisions of an appellate
court have substantially eroded the continuing authority of an older,
published decision that serves as precedent in deciding a claim,
issue, or question before the trial court. This provision should
discourage trial courts from proceeding with certification based
upon simple disagreement with existing precedent, while setting
forth grounds showing good cause for certifying a question or issue
when appropriate.

162. The Illinois interlocutory appeal rule provides:
When the trial court, in making an interlocutory order not otherwise
appealable, finds that the order involves a question of law as to which
there is substantial ground for difference of opinion and that an
intermediate appeal from the order may materially advance the ultimate
termination of the litigation, the court shall so state in writing,
identifying the question of law involved. Such a statement may be made
at the time of the entry of the order or thereafter on the court's own
motion or on motion of any party. The Appellate Court may thereupon in
its discretion allow an appeal from the order.

ILL COMP. STAT. ANN. I 10A, 1 308. See also ALA. R. APP. PROC. 5(a) (providing "[tihe trial
judge must include in the certification a statement of the controlling question of law")

163. The Supreme Court of Alabama has observed that the interlocutory appeal
process contemplated by its appellate rule 5 specifically requires the trial court to identify
the controlling issue of law to preclude review on a permissive appeal "beyond the
questions stated by the trial court," noting that any such expansion would "usurp the
responsibility entrusted to the trial court by Rule 5(a)." BE & K, Inc. v. Baker, 875 So. 2d
1185, 1188-89 (Ala. 2003) (construing ALA. R. APP. P. 5.).

164. See, e.g., Mason v. Water Resources International, 694 P.2d 388, 389 (Haw.
1985) (where trial court's certification of interlocutory appeal failed to identify the trial
court's basis for concluding that interlocutory appeal would result in more speedy
termination of litigation, the order failed to demonstrate the propriety of interlocutory
appeal, as required by statute, HAWAI'I REV. STAT. § 64 1-1(b)).
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RULE XXII. JURISDICTION OF THE APPELLATE COURTS ON
INTERLOCUTORY APPEAL

(a) An interlocutory appeal based solely on a perceived
conflict in the prior decisions of the court of appeals shall be taken
to the court of appeals.

(b) An interlocutory appeal taken pursuant to the
provisions of Rule xxi shall be taken to the supreme court. The court
of appeals shall have no jurisdiction to overrule a published opinion
of the supreme court, but unpublished decisions of the court of
appeals in conflict with a published opinion of the supreme court
shall demonstrate good cause for certifying the question to the
supreme court for interlocutory appeal.

Comment. The jurisdiction of the appellate courts is defined in this
section. In a jurisdiction having no intermediate appellate court, the
rule would be modified to refer only to the interlocutory appellate
process in the supreme court.

Subsection (b) notes the typical rule that an intermediate appellate
court is bound by decisions of the supreme court, but recognizes that
unpublished opinions of the intermediate court may legitimately call
into question the continuing viability of a decision of the highest
court in the jurisdiction.

RULE XXiII. ACTION TAKEN ON CERTIFICATION MOTION

(a) Whenever a trial court shall certify an issue for
interlocutory appeal to the supreme court or court of appeals, as
provided for in the preceding rules, the responding court shall enter
its order granting or denying interlocutory appeal as expeditiously
as feasible.

(b) When the interlocutory appeal is granted by either the
supreme court or court of appeals, the appeal shall proceed on the
record as in other interlocutory appeals permitted by law in this
jurisdiction. All formal proceedings in the trial court shall be stayed
pending disposition of the interlocutory appeal.

(c) When the interlocutory appeal is denied, the order
denying interlocutory appeal shall be returned to the trial court
immediately, which shall proceed with disposition of the case
forthwith.

(d) No motion on the merits of the grant or denial of
interlocutory appeal shall be entertained by the appellate courts
except on a motion to dismiss interlocutory appeal filed in or
granted by the court of appeals when that court lacks jurisdiction
over the interlocutory appeal, as provided for in these rules. In the
event the supreme court finds that a motion to dismiss an
application for interlocutory appeal or order granting interlocutory
appeal by the court of appeals has not been brought by a party in

20051 455
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good faith, the supreme court may order sanctions against the party
moving to dismiss the interlocutory appeal.

Comment. Rule xxiii addresses the process for disposition of the
claim, issue or question certified by the trial court based upon an
unpublished opinion or opinions issued by the appellate court.

Subsection (a) provides for expeditious consideration of the trial
court's certification request.

Subsection (b) directs that the interlocutory appeal should follow
pre-existing interlocutory appeal processes already in place. If no
previously established interlocutory appeal process exists to guide
the appellate courts and parties in the litigation process, a specific
procedure should be created, although reference to general appellate
process noted in subsection (b) may be adequate to address this
alternative situation.

Subsections (c) and (d) address the need to avoid unnecessary delay
in the litigation process that may result when interlocutory appeals
are improvidently sought or granted by appellate courts. 165

Subsection (c) directs the trial court to proceed forthwith by
returning the case to the docket when its certification order is
rejected by the appellate courts. Subsection (d) provides for
sanctions in limited circumstances when a party seeks interlocutory
review on frivolous grounds or for purposes of delay or harassment.

RULE XXIV. DISPOSITION OF THE INTERLOCUTORY APPEAL ON

THE MERITS

(a) A disposition on the certified question entered by the
court of appeals shall be reviewable in the supreme court on petition
for review. The supreme court may grant the petition and review the
disposition on the merits; vacate the disposition of the court of
appeals and remand for further proceedings in that court; or vacate
the disposition of the court of appeals and remand the case to the
trial court for further proceedings.

(b) A disposition entered by the supreme court on
interlocutory appeal shall be deemed the law of the case on the
precise legal issue presented by the interlocutory appeal. A
disposition entered by the court of appeals on the question presented
by the interlocutory appeal and not previously reviewed by the
supreme court shall be reviewable by the supreme court on
discretionary review of an opinion issued by the court of appeals in
the direct appeal of the entire case on the merits.

165. As the Hawai'i Supreme Court observed in Mason v. Water Resources
International, increasing appellate caseloads demands that courts limit appeals from non-
final orders in order to maintain current dockets and dispose of appeals in timely fashion.
694 P.2d at 389.
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Comment. The provisions of Rule xxiv define the jurisdictional
authority of the court of appeals and supreme court when a decision
on the merits of the interlocutory appeal has been reached.
Subsection (a) permits a party to seek immediate review in the
supreme court of an adverse decision on the interlocutory appeal.

Subsection (b) permits the party to reurge the issue on petition for
discretionary review if the supreme court previously refused to
review the court of appeals' decision on the merits. Failure to seek
immediate review of an adverse ruling of the court of appeals would
appear to bar later review in the supreme court. However,
foreclosing review by rule may not be appropriate since the court of
appeals decision may be subject to additional review in light of the
full record of trial, altering the accuracy of its ruling on the legal
issue when initially presented. Thus, either party may be aggrieved
by application of the court of appeals ruling when applied on the
record of trial and arguably, should be afforded the option of
challenging that disposition in light of a more complete record. This
would require a party not challenging an adverse decision of the
intermediate court by seeking immediate review in the supreme
court to fully explain why that court's ruling was incorrect or
prejudicially applied when relied upon by the trial court in its
disposition of the claim, issue or question during the course of the
subsequent proceedings in that court.

CONCLUSIONS

The proposed rules are designed to bring uniformity to the use of
unpublished opinions in trial courts. Attorneys will almost certainly be tempted to
use whatever authority supports their clients' positions in the trial process, even
when court opinions may be formally excluded from argument by rule. Arguably,
an attorney's duty to represent the client competently may require counsel to make
a good faith search of unpublished opinions to find support for a position when
there is no controlling precedent in the jurisdiction; the courts have effectively
undermined existing precedent by other developments within the jurisdiction's
own case law; when developments in other jurisdictions have undermined
precedent; or when an unpublished opinion calls into question a formerly "settled
rule" in the jurisdiction. Whether counsel is ethically bound to disclose known, but
contrary, unpublished authority having no formal precedential value would appear
to depend on the proper construction to be given to the application of Model Rule
3.3 to such situations. The proper allocation of any burden might depend on
counsel's attempt to use unpublished opinions in support of a claim or issue.

The use of unpublished opinions is likely to grow, especially in light of
courts' increasing caseloads and decisions. Unpublished opinions may have
precedential value depending upon the position taken by the jurisdiction's
appellate courts, or ultimately, by a decision of the United States Supreme Court.
The Supreme Court could follow Judge Arnold's Article [If reasoning with regard
to federal decisions and hold that federal courts may not disregard unpublished
opinions as non-precedential and may not limit their citation in subsequent
litigation. Or it could hold that the Due Process Clause of the Fifth Amendment
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requires recognition of all prior dispositions as having precedential value in federal
court proceedings without extending that protection to state court matters.
Alternatively, the Court might extend this approach to hold that either the
Fourteenth Amendment Due Process Clause precludes no citation rules in state
proceedings, or that the Sixth Amendment right to effective assistance of counsel
requires courts to consider unpublished decisions relied upon by federal and state
defendants only in the context of criminal prosecutions. 66

The issue of publication, as opposed to citation policies, is clouded by the
online "publication" of decisions that previously would not have been released in
reporter advance sheets. Courts and online databases disseminate unpublished
decisions, making them readily available but adding costs to the litigation process.
No citation rules may fall nationally under a consensus that courts should not
exclude these decisions from the "law" upon which litigants may rely. Absent a
definitive constitutional ruling on their availability, jurisdictions will remain
relatively free to fashion their own rules defining the role of all decisions as
precedent.

To the extent that non-publication is undermined by the fact that courts
now routinely post their decisions on judicial websites, regardless of their
designation as for or not for publication, this does not ensure ready access unless
the court also provides an engine for searching the opinions. Counsel may have
access to an unpublished decision by the style or number of the case, but may have
no means to find relevant decisions. Further, making unpublished decisions
available in online databases, whether on judicial websites or online providers, will
never provide an exhaustive or comprehensive database unless these sources
include all unpublished opinions. To the extent that they do not, there is likely to
be real uncertainty as to whether counsel can ascertain what the appellate courts
have held in their unpublished dispositions. If courts do abandon no citation rules
but continue to issue unpublished opinions, it is likely that they will employ rating
schemes with respect to the precedential value given to such opinions,
distinguishing between published decisions serving as binding precedent,
controlling precedent, or precedent, and those usable only as persuasive authority.
This will require counsel to judge the comparative significance of some precedents
established through publication and contrary holdings having only persuasive
value as a result of their status as being unpublished, even though they are being
generally disseminated.

Trial judges are rightfully interested in correctly ruling on issues raised in
the course of litigation and in avoiding reversal on appeal. They can hardly be
expected to ignore appellate opinions that explain rules or principles, particularly
when characterized by well-reasoned or factually similar contexts. Thus, trial
judges will be tempted to look at the authorities submitted by counsel in support of
their positions. Only express prohibitions on the use of unpublished decisions
would lead trial courts to refuse to review these expressions of higher courts on an
issue. And counsel can hardly be expected to ignore what would prove controlling,
persuasive, or favorable authority if the appellate court had designated its opinion

166. See Weatherford v. State, 101 S.W.3d 227 (Ark. 2003); supra notes 91-135
and accompanying text.
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for publication. Consequently, a new regime for the use of these sources of
precedent may prove significant for ensuring fairness in the pre-trial, trial, and
settlement processes. The problems posed by the digital dissemination of case law,
effectively blurring the distinction between published and unpublished opinions,
necessitates clear and uniform rules that permit attorneys to cite unpublished
opinions when the integrity of the justice system demands. The rule proposed in
this Article would effect such a change and increase consistency and predictability
in trial and appellate proceedings.


