










WAKE FOREST LAW REVIEW

would likely result in the actual imposition of a death sentence in
any given case, resulting in the "infrequent imposition of the death
penalty" Justice Stewart noted in his concurring opinion in Furman:
"I simply conclude that the Eighth and Fourteenth Amendments
cannot tolerate the infliction of a sentence of death under legal
systems that permit this unique penalty to be so wantonly and so
freakishly imposed. 249 This position was echoed by Justice White in
joining the plurality: "I cannot avoid the conclusion that as the
statutes before us are now administered, the penalty is so
infrequently imposed that the threat of execution is too attenuated
to be of substantial service to criminal justice. 250

Neither Justice Stewart nor Justice White took the abolitionist
position advanced by Justices Douglas, 251 Brennan,252  and
Marshall 253 in their separate opinions in Furman. Both would later
vote to uphold capital sentencing statutes.254

Abolition of the Witherspoon test for qualification of capital
jurors would aggravate the problem addressed by the Court in
Furman, the concern that the imposition of capital sentences at that
point in the nation's history was simply so infrequent as to be
arbitrary and, thus, serve no legitimate punishment interest.255

Subjecting capital defendants to a system for seating capital juries
in which only some juries would be constituted such that all jurors
could agree to impose a death sentence based on random selection of
the venire would necessarily result in many capital defendants
escaping death not based on the merits of the case. Instead, those
defendants would not suffer capital sentencing because their juries
included members whose philosophical, religious or other
convictions would cause them to refuse to impose death regardless of
the evidence presented by the prosecution. This "freakish"
circumstance, like that leading Justices Stewart and White to
concur in Furman, would address the question of minority
representation only by making capital sentencing more irrational
than the systems considered by the Furman Court.

249. Id. at 306, 310 (Stewart, J., concurring).
250. Id. at 310, 313 (White, J., concurring)
251. Id. at 240 (Douglas, J., concurring).
252. Id. at 257, 305-06 (Brennan, J., concurring).
253. Id. at 315, 369-71 (Marshall, J., concurring).
254. E.g., Jurek v. Texas, 428 U.S. 262, 264 (1976) (Stewart, J., concurring);

Id. at 277 (White, J., concurring).
255. David Von Drehle, Report: Death Penalty Use and Support Is Dropping,

TIME (Dec. 21, 2010), http://content.time.com/time/nationarticle
/0,8599,2039273,00.html (reporting the lessened use of the death penalty).
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b. Elimination of All Peremptory Challenges

An alternative option exists for addressing the potential for
racial or ethnically discriminatory exclusion of prospective jurors
justified by reference to their less-than-unqualified support for
capital punishment. That would be to eliminate peremptory
challenges altogether, as Justice Marshall argued in his concurring
opinion in Batson: 'The decision today will not end the racial

discrimination that peremptories inject into the jury-selection
process. That goal can be accomplished only by eliminating
peremptory challenges entirely."256

In the long term, resolution of the problems posed by

discriminatory practice in the use of peremptory challenges almost

certainly requires reconsideration of the role played by exclusion of

jurors based on subjective perceptions of counsel with respect to the

predisposition of venirepersons. As Justice Marshall explained in

his Wilkinson v. Texas257 dissent from denial of certiorari, the

critical flaw in Batson's rationale can be found in its simplification of

the problem of racism. Even those prosecutors conscientiously
attempting to avoid the effects of racial discrimination may fail to

appreciate biases, predisposition, or stereotyping that may be traced
to life experience or other influences in which racial animosity has

been a motivating factor. This subtle racism may lead to honestly

held assumptions that the effects of discriminatory attitudes have

been purged from current thinking.258 Conversely, Batson permits

those prosecutors who intend to discriminate to do so by simply

relying on racially neutral explanations for their peremptory strikes,
willingly engaging in deceit to exclude minorities from participation

in the criminal process as jurors. The problem with Batson is, then,

that it rests on the notion that prosecutors, who, bound by an oath

to uphold the Constitution, will obey the law. The decision itself
proves that this is simply not the case. 259 Justice Marshall again

urged elimination of all peremptory challenges echoing his position

in his concurring opinion in Batson.260

However, elimination of all peremptory challenges would

necessarily deprive capital defendants of any opportunity to exclude

prospective jurors whose apparent bias against the accused--on any

basis, not just race or ethnic prejudice-would not be sufficiently

apparent to require the trial court to exclude an unfavorable juror

for cause. But, because the Batson rationale is founded on the

256. Batson v. Kentucky, 476 U.S. 79, 102-03 (1986) (Marshall, J.,
concurring).

257. 493 U.S. 924, 928 (Marshall, J., dissenting); see also supra note 76 and
accompanying text (providing Justice Marshall's observation).

258. See Linder, supra note 235, at 900-02.
259. See Wilkinson, 493 U.S. at 928 (Marshall, J., dissenting).
260. 476 U.S. at 101, 103 (Marshall, J., concurring).

11592014]



WAKE FOREST LAWREVIEW

Fourteenth Amendment's equal protection of the rights of citizens to
serve on juries, as well as a party's right to a jury selected on
constitutionally acceptable grounds, traceable to Strauder, and
earlier decisions in Neal v. Delaware261 and Virginia v. Rives, 262

there is good reason for expansion of Batson beyond a right
recognized only for criminal defendants. 263  Thus, because the
protection of the rights of prospective jurors is integral to the Batson
rationale, discriminatory exclusion of jurors based on race or
ethnicity is precluded in civil litigation in Edmonson v. Leesville
Concrete Company.264

c. Elimination of the Prosecution's Peremptory Challenges
In order to harmonize Justice Marshall's preference for

exclusion of peremptory challenges as the only effective means of
countering discrimination in jury selection and the tactical need for
capital defendants to have a meaningful remedy for countering
perceived juror bias not requiring disqualification for cause, the
rationale for affording defendants a right to peremptory exclusion in
criminal, and particularly capital, trials must rest on a theory other
than equal protection. Justice O'Connor, dissenting in Georgia v.
McCollum, 265 recognized the purpose of Batson in promoting
nondiscriminatory justice when the majority held that the Batson
prohibition would also apply the exercise of peremptories by
criminal defendants.266 She argued that criminal defense counsel
should not be counted as state actors267 in applying the equal
protection analysis earlier advanced in Edmonson.268  Justice
O'Connor described the application of the state actor
characterization to include criminal defendants and their counsel as"remarkable,"269 while Justice Scalia, also dissenting, used stronger
language, calling the majority's reliance on the state actor analysis
applied in Edmonson "terminally absurd."270

One answer could be to conclude, as Justice Marshall suggested,
that protection against equal protection violations of rights of

261. 103 U.S. 370 (1881).
262. 103 U.S. 313 (1880).
263. Batson, 476 U.S. at 104-05 (1986) (Marshall, J., concurring).
264. 500 U.S. 614, 628-31 (1991). Similarly, discrimination based on gender

in the exercise of peremptory challenges was prohibited in J.E.B. v. Alabama ex
rel. TB., 511 U.S. 127 (1994).

265. 505 U.S. 42 (1992).
266. Id. at 62 (O'Connor, J., dissenting).
267. Id. at 67-68.
268. 500 U.S. at 620-21, 627.
269. 505 U.S. at 62 (O'Connor, J., dissenting).
270. Id. at 69-70 (Scalia, J., dissenting) ("A criminal defendant, in the

process of defending himself against the state, is held to be acting on behalf of
the state.").
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prospective jurors cannot be effectively guaranteed by the tools
adopted in Batson or other trial procedures, requiring elimination of
peremptory challenges as a generally accepted litigation option for
all litigants.271  However, the Court's holding in Holland v.
Illinois,272 that peremptory challenges in criminal trials are
controlled by Fourteenth Amendment equal protection
considerations, rather than Sixth Amendment fair trial guarantees,
should be overruled.27 3 Because criminal defendants enjoyed the
right to use peremptory challenges at the common law, 274 the Court
could quite reasonably conclude that criminal defendants must be
permitted use of peremptory challenges as a component of the Sixth
Amendment fair jury trial guarantee. 275 Changing constitutional
doctrine is typically not so simple, of course, and elimination of all
peremptory strikes would seem to impair the rights of some civil
litigants to fair trials unless nonunanimous verdict rules in civil
actions would effectively reduce the chance that predisposed jurors
not subject to exclusion for cause would be able to compromise the
integrity of the jury's decision making by masking bias during the
selection process.

An alternative option would simply require a reassessment of
the underlying rationale for use of peremptories in terms of strict
reference to state actors. As a matter of Fourteenth Amendment
equal protection analysis, civil litigants could be precluded from
using peremptory strikes to exclude prospective jurors on the basis
of race, ethnicity, or gender. The right of criminal defendants to
exclude jurors as a matter of the Sixth Amendment fair jury trial
right could remain intact and counsel might still be required to
explain their strikes as warranted by race-neutral explanations.
Yet, the State could simply be denied the option of peremptorily
striking any otherwise qualified prospective juror on the ground
that even race-neutral reasons for the strike would not support this
exercise of state action against the individual citizen called for jury
service.

An even broader reading of the Sixth Amendment right
affording fair trials to criminal defendants could rest on the
dissenting opinions of Justices O'Connor and Scalia in Georgia v.
McCollum, permitting defendants to exercise peremptory strikes on
any basis, including race, ethnicity or gender, because defendants
are not state actors, barred from discriminatory action under the
Fourteenth Amendment.

271. See Batson v. Kentucky, 476 U.S. 79, 102-03 (1986) (Marshall, J.,
concurring).

272. 493 U.S. 494 (1990).
273. Id. at at 498.
274. Swain v. Alabama, 380 U.S. 202, 218-21 (1965).
275. See, e.g., id. (noting the importance of peremptory challenges).
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Elimination of peremptory challenges in the jury selection
process would not impair any explicit constitutional value. The
Swain Court itself detailed the continued reliance on peremptory
strikes not as an element of constitutional protection, but as a
matter of English common law tradition.2 76

Yet, the elimination of peremptory strikes from the capital jury
selection process would have another consequence in that it would
deprive the defense of an opportunity to remove jurors perceived by
the accused and counsel to be hostile or predisposed to convict or
impose death who otherwise survived challenges for cause. In
Morgan v. Illinois,277 for instance, the Court recognized that the
capital defendant should be afforded the opportunity to question
prospective capital jurors qualified to serve based on their support
for capital punishment concerning their commitment to imposing
death sentences. A capital juror who believes that all murders, or
murders defined as capital under the controlling law, should be
punished by death-whether grounded in the Biblical "eye for an
eye" principle or other reasons-will almost certainly be unable to
give deference to mitigating circumstances supported by the
evidence and, thus, will be unable to follow the law in much the
same way that abolitionists or opponents of capital sentencing
cannot follow the law and are subject to disqualification under
Witherspoon.

Some jurors who hold views strongly supporting capital
punishment may, however, still affirm their ability or duty to follow
the law and be found qualified to serve under Morgan.278 Without
recourse to exclusion of such jurors through peremptories, capital
defendants may be forced to present their mitigation evidence to a
juror who is predisposed, but not unalterably so, to not considering
life imprisonment or some lesser punishment as an appropriate
sentence in the case. One can argue, of course, that this simply
equalizes the selection process for the prosecution and defense since
prosecutors would no longer be able to peremptorily remove
Witherspoon-qualified jurors who express hesitance in their
willingness to actually impose a death sentence or appear lukewarm
in their support for the death penalty.

The peremptory strike may, consequently, afford the criminal
defendant facing a death sentence the opportunity to negate
deliberate misrepresentation by a prospective juror in denying a
predisposition to impose death in every murder case, or to reject
mitigation without having heard the defense case in the punishment
phase of the capital trial. It also, frankly, affords the defense the

276. Id. at 211-22.
277. 504 U.S. 719 (1992).
278. Id. at 735.
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option of excluding the lying venireperson whose denial of
prejudgment-bias based on the nature of the case-or animus
toward the accused as a member of a particular ethnic, social or
cultural group is otherwise credited by the trial judge in rejecting a
challenge made by the defense for cause.

Thus, the more sinister consequence of removing the accused's
right to use peremptories in capital cases likely lies in the fact that
the remedy provided in Turner v. Murray will effectively be
compromised by the inability to use the voir dire process to tease
indications of racial animus or bias from prospective jurors in the
questioning process. Jurors are often unlikely to admit the
existence of bias in their lives279 for any number of reasons,

including an honest desire to believe that they would not
discriminate based on race or ethnicity. Skillful examination during
voir dire may disclose indications of latent or suppressed racist
tendencies that could result in a greater likelihood that in a cross-
racial crime, or where the accused is a member of a minority group,
those jurors would be more inclined to impose death. Similarly, the
accused, personally, may discern evidence of animus or bias based
on personal experience through facial interaction or gestures
counseling in favor of exclusion through peremptory challenges. 28 0

279. See supra note 62 (regarding trial counsel's explanation for not
inquiring about racial bias in voir dire based on experience that jurors do not
answer truthfully). The Fifth Circuit accepted counsel's explanation. Sterling
v. Cockrell, 100 F. App'x 239, 332 (5th Cir. 2004). Similarly, the Florida
Supreme Court addressed a similar ineffective assistance challenge in the light
of trial counsel's personal experience that supported his explanation for not
questioning prospective jurors on the subject of racial bias:

The record reveals that trial counsel made a strategic decision not to
ask each prospective juror specific race-based questions. Trial counsel
testified during the postconviction proceeding that he does not
automatically ask race-related questions in interracial crimes, and
that his decision to do so turns on the composition of the prospective
panels and the facts of the case involved. Counsel further asserted
that he did not regard Fennie's case as racially motivated, and that he
wanted to avoid offending or alienating potential jurors by asking
each of them questions related to race. In trial counsel's experience,
the risk of jury alienation would not have been cured through the use
of individual voir dire.

Fennie v. State, 855 So. 2d 597, 603 (Fla. 2003).
280. The Swain Court noted the use of peremptory challenges in assessing

potential bias of prospective jurors in this respect, generally:
The function of the challenge is not only to eliminate extremes of
partiality on both sides, but to assure the parties that the jurors
before whom they try the case will decide on the basis of the evidence
placed before them, and not otherwise. In this way the peremptory
satisfies the rule that "to perform its high function in the best way
'justice must satisfy the appearance of justice." Indeed the very
availability of peremptories allows counsel to ascertain the possibility
of bias through probing questions on the voir dire and facilitates the

116320141
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Even when the prospective jurors do not indicate any tendency
toward racial discrimination in their personal lives, peremptory
challenges serve a significant function for the defense, particularly
in a capital trial. For instance, a prospective juror who has personal
experience in law enforcement, or relatives or close friends with law
enforcement experience, will almost never be viewed as a favorable
juror in a criminal trial. The reasons are rather obvious-not only
will the venireperson be more inclined to identify with law
enforcement in the case, but he or she will also likely tend to be
favorable to testimony or evidence offered through other law
enforcement officers. If the juror affirms neutrality, however, the
trial judge may seize on this affirmation in holding the juror
qualified to serve, perhaps being reluctant to appear too inclined to
disqualify law enforcement officers from jury service. The trial
judge can typically err on the side of inclusion, recognizing that
defense counsel can remove the juror through use of a peremptory
strike without fear of antagonizing the law enforcement community
beyond that which might reasonably be expected in a system which
is admittedly adversarial.

The State, as opposed to the defense, has no valid interest in
excluding jurors qualified for service on capital trials who are not
subject to challenge.281 Exclusion of prospective jurors otherwise
qualified to serve-even when based on race or gender neutral
grounds-necessarily results in some form of exclusion that is
subjective and reflects stereotyping of the juror or their attitudes
that really cannot be justified as a constitutionally sound exercise of
the sovereign's authority. To the extent that jury service does

exercise of challenges for cause by removing the fear of incurring a
juror's hostility through examination and challenge for cause.

380 U.S. at 219-220 (quoting In re Murchison, 340 U.S. 133, 136 (1955)).
Murchison dealt with the authority of Michigan trial judges to conduct
contempt proceedings and did not address the role of peremptory strikes at all.
See Murchison, 340 U.S. at 136.

281. The Swain majority argued that according peremptory challenges to
the prosecution was necessary to prevent prejudice to the prosecution. 380 U.S.
at 220 (citing Hayes v. Missouri, 128 U.S. 68, 70 (1887)). In Hayes, the Court
affirmed the right for the prosecution not to be disadvantaged in trial
procedure, specifically addressing peremptory strikes:

Experience has shown that one of the most effective means to free the
jurybox from men unfit to be there is the exercise of the peremptory
challenge. The public prosecutor may have the strongest reasons to
distrust the character of a juror offered, from his habits and
associations, and yet find it difficult to formulate and sustain a legal
objection to him. In such cases, the peremptory challenge is a
protection against his being accepted. The number of such challenges
must necessarily depend upon the discretion of the legislature, and
may vary according to the condition of different communities, and the
difficulties in them of securing intelligent and impartial jurors.

128 U.S. at 70.
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reflect a component of the citizenship experience, the prosecution
has no greater claim to exclusion of qualified jurors from service
than it would have for exclusion of qualified electors from voting. If
this position is sound, or arguably sound, then the elimination of
prosecutorial peremptory strikes in capital cases by the Court,
through the Sixth, Eighth, and Fourteenth Amendments, would
clearly be appropriate. After all, peremptory challenges are not
protected under the Constitution and the Court, while recognizing
their place in the tradition of litigation, has, nevertheless, restricted
their use in Batson and its progeny.28 2

There is an additional problem in the impact of death
qualification on ethnic diversity in capital juries. Substantial
scholarly literature supports the commonly held perception of
defense lawyers that jurors qualified for service on capital juries
based on their unequivocal approval of capital punishment are also
more likely to convict, or to be "conviction prone."28 3 The Court itself
recognized this body of literature in Lockhart v. McCree,28 4 where
the majority rejected the argument in holding that due process was
not offended by the refusal to empanel separate juries for the
guilt/innocence and sentencing phases of capital trials.28 5 The
Lockhart Court noted that studies finding the same predisposition of
jurors qualified for service in capital cases were before the Court in
Witherspoon, and were found to be insufficient to warrant a
definitive conclusion on the claims made in opposition to the use of
death qualification in selecting a jury that would also be charged

282. See supra note 71 (discussing the expansion of the Batson principle in
Powers v. Ohio, 499 U.S. 400 (1991) (applying Batson when a criminal
defendant is not ethnic minority)). See generally J.E.B. v. Alabama, 511 U.S.
127 (1994) (extending Batson to bar the use of peremptory challenges based on
the a juror's gender); Georgia v. McCollum, 505 U.S. 42 (1992) (extending
Batson to the defendant's use of peremptory challenges in criminal trials);
Edmonson v. Leesville Concrete Co., 500 U.S. 614 (1991) (extending Batson to
civil litigation).

283. See Lockhart v. McCree, 476 U.S. 162, 168-70 nn.4-5 (1986).
284. Id.
285. The majority cited the Witherspoon Court's characterization of the

research relied upon at the time:
The data adduced by the petitioner ... are too tentative and
fragmentary to establish that jurors not opposed to the death penalty
tend to favor the prosecution in the determination of guilt. We simply
cannot conclude, either on the basis of the record now before us or as a
matter of judicial notice, that the exclusion of jurors opposed to capital
punishment results in an unrepresentative jury on the issue of guilt or
substantially increases the risk of conviction. In light of the presently
available information, we are not prepared to announce a per se
constitutional rule requiring the reversal of every conviction returned
by a jury selected as this one was.

Id. at 170-71 (citing Witherspoon v. Illinois, 391 U.S. 510, 517-18 (1968)).
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with determining the accused's guilt on the capital charge.286 It
rejected the argument that death qualification unfairly skewed the
jury in favor of conviction, holding:

Having identified some of the more serious problems with
McCree's studies, however, we will assume for purposes of this
opinion that the studies are both methodologically valid and
adequate to establish that "death qualification" in fact
produces juries somewhat more "conviction-prone" than "non-
death-qualified" juries. We hold, nonetheless, that the
Constitution does not prohibit the States from "death
qualifying" juries in capital cases. 287

Subsequent federal decisions have included references to more
scholarly studies supporting the argument that death qualification
skews capital juries toward conviction. 288

286. Id. at 171 ("It goes almost without saying that if these studies were "too
tentative and fragmentary" to make out a claim of constitutional error in 1968,
the same studies, unchanged but for having aged some 18 years, are still
insufficient to make out such a claim in this case.").

287. Id. at 173.
288. See Buchanan v. Kentucky, 483 U.S. 402, 426 (1986), (Marshall, J.,

dissenting) ("As it did in [Lockhart], the Court today assumes that the
accumulated scholarly studies demonstrate that death qualification produces
juries abnormally prone to convict. This assumption is well-founded. The
evidence is overwhelming that death-qualified juries are 'substantially more
likely to convict or to convict on more serious charges than juries on which
unalterable opponents of capital punishment are permitted to serve."' (quoting
Lockhart, 476 U.S. at 184 (Marshall, J., dissenting))); see also United States v.
Young, 376 F. Supp. 2d 787, 797 (M.D. Tenn. 2005), vacated, 424 F.3d 499 (6th
Cir. 2005) (providing the district court ordered the empanelling of separate
juries on the questions of guilt/innocence and punishment in a federal death-
penalty trial and the circuit court vacated the order on the government's
interlocutory appeal). The district court's order in Young granting the
severance of these issues included its reference to the increasing body of
research on the impact of death qualification on predisposition of jurors to
convict:

The Defendants (sic) cites several studies to support these
propositions. Acker, Bohm, & Lanier, AMERICA'S EXPERIMENT WITH
CAPITAL PUNISHMENT (2d ed. 2003); Bowers & Foglia, Still Singularly
Agonizing: Law's Failure to Purge Arbitrariness From Capital
Sentencing, 39 CRIM. LAW. BULLETIN 51 (2003); Bowers, Steiner &
Sandys, Death Sentencing in Black and White: An Empirical Analysis
of the Role of Jurors" Race and Jury Racial Composition, U. PA. J.
CONST. L. 171 (2001); Cowan, Thompson & Ellsworth, The Effects of
Death Qualification on Jurors" Predisposition to Convict and on the
Quality of Deliberation, 8 LAW & HUM. BEH. 53 (1984); Fitzgerald &
Ellsworth, Due Process v. Crime Control: Death Qualification and
Jury Attitudes and Attitudes, 8 LAW & HUM. BEH. 31 (1984); Craig
Haney, Examining Death Qualification: Further Analysis of the
Process Effect, 8 LAw & HUM. BEH. 133 (1984); Craig Haney, On the
Selection of Capital Juriess: The Biasing Effects of the Death-
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Not only does the death-qualification process serve to enhance
the likelihood that the capital sentencing jury will return a verdict
imposing a death sentence in the capital sentencing process, but it
offers prosecutors a potentially attractive alternative in securing
murder convictions where the evidence of guilt may be marginal or
the strength of aggravating circumstances is in doubt. By charging
any murder potentially qualifying for punishment as a capital
offense, a prosecutor may threaten the accused with the death
penalty in order to induce a guilty plea that will result in imposition
of a life sentence. But if the case demands trial, the death-
qualification process provides additional assurance of conviction
when the evidence may be less than overwhelming. Once the death
qualified jury convicts on the capital charge-consistent with the
widely held perception that death qualification produces a jury more
prone to conviction-the prosecutor can elect not to pursue a death-
sentence, resulting in imposition of the alternative of a life sentence,
the only sentencing option for a capital conviction in many
jurisdictions. 28 9 The process of death qualification thus may not
only serve to reduce minority participation on capital juries, but also
serve to advance the interests of prosecutors in securing conviction
on capital charges.

When prosecutors use death qualification in selecting the
capital jury and then exercise discretion in declining to seek a death
sentence following conviction, defense counsel is left without
recourse.290 To object and subject the client to capital sentencing in

Qualification Process, 8 LAW & HUM. BEH. 121 (1984); Haney,
Hurtado, & Vega, "Modern" Death Qualification: New Data on Its
Biasing Effects, 18 LAW & HUM. BEH. 619 (1994).

Young also references the work of the Capital Jury Project ("CJP"), a
program of research on the decision-making of capital jurors started
in 1991 by a grant from the National Science Foundation. See http:/!
www.cjp.neu.edu (last visited Apr. 6, 2005) (listing dozens of
publications based on CJP research). Several courts have cited CJP
research. See, e.g., Strickler v. Greene, 527 U.S. 263, 305 (1999)
(Souter, J., concurring in part and dissenting in part) ("common
experience, supported by at least one empirical study, see Bowers,
Sandys, & Steiner, Foreclosed Impartiality in Capital Sentencing:
Jurors' Predispositions, Guilt-Trial Experience, and Premature
Decision Making, 83 Corn. L. Rev. 1476, 1486-1496 (1998), tells us
that the evidence and arguments presented during the guilt phase of a
capital trial will often have a significant effect on the jurors' choice of
sentence.")

Young, 376 F. Supp. 2d at 797 n.8.
289. E.g., ARiZ. REV. STAT. ANN. § 13-751(A)(1) (2010); ARK. CODE ANN. § 5-4-

104(b) (2013); COLO. REV. STAT. § 18-1.4-102(1)(a) (2014); FLA. STAT. ANN.
921.141(1) (West 2006); GA. CODE ANN. § 17-10-31(a) (2011); TEX. PENAL CODE
ANN. § 12.31(a) (West 2011).

290. See, e.g., Hurd v. State, 735 S.W.2d 438, 440 (Mo. Ct. App. 1987).
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such a circumstance could only have the negative consequence of
exposing the convicted defendant to a death sentence, or forcing
mistrial and a second trial in which the client would still face the
possibility of a death sentence. Like the tactic of charging murders
as capital offenses in order to induce guilty pleas when there is no
true intent to seek a death sentence, a tactic designed to impose life
sentences without trial, the threat of capital sentencing to obtain
the advantage of empanelling conviction-prone jurors in close cases
in terms of evidence, suggests impropriety. Yet it is impropriety
that likely requires the accused facing the possibility of death to
proceed in light of the superior litigation posture available to the
State. 291

Elimination of the prosecution's peremptory challenges is an
approach to the problem of disparity in minority representation on
capital juries that preserves reliance on the death penalty as a
sentencing option for states and the federal government. Of course,
the demographic difference in support and opposition to capital
sentencing suggests that capital juries will continue to reflect
disproportional underrepresentation of black jurors because of the
higher incidence of opposition to capital sentencing as long as
Witherspoon disqualification continues to shape the composition of
the capital jury.

CONCLUSION

Given the logic of the Court's approach in Witherspoon and its
implicit recognition that death qualification will necessarily result
in a jury that does not reflect the view of a substantial portion of the
community-the significant opposition in the black community to
capital punishment-not only does the death-qualification process
exclude the expressed moral judgment on capital punishment held
by this part of the community, but it serves to reduce the black
presence in a symbolically important process in the criminal justice
system.

The Court's decisions in Turner v. Murray and Rosales-Lopez v.
United States implicitly recognize that racially discriminatory
attitudes of jurors threaten to compromise the integrity of the fact-
finding process. In capital cases in which the death penalty is a
sentencing alternative, moreover, racial animus or bias may unfairly
infect the sentencing decision with a constitutionally prohibited
factor-perhaps the most important constitution prohibition at this
point in our history, in fact-resulting in imposition of death
sentences based on race or ethnicity, rather than on the nature of

291. See, e.g., id. (noting that the defendant pleaded guilty to avoid
possibility of the death penalty where counsel scared him by explaining the
possibility that an all-white jury might sentence him to death).
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the offense, proof of aggravating circumstances warranting
consideration of the death penalty, or the character of the
defendant. Instead, a death sentence may be the product of racially
biased judgments about the defendant's character that ignore the
existence of mitigating circumstances.

If death qualification can be accomplished only at the cost of
excluding African Americans or other minority citizens from this
most important aspect of the civic duty of jury service, then the cost
arguably outweighs any benefit of relying on capital punishment as
an expression of community conscience. That is, unless we are
prepared to abandon the goal of full equality within the community
in which all ethnic groups are entitled to representation and whose
views are respected by the entire community.

The death-qualification process represents the type of systemic
flaw-not as a result of intended design, but as a reality of
experience-that undermines the goal of a racially neutral and fair
administration of the death penalty. Ultimately, the demographic
consequence of death qualification is the legitimization of a process
in which the need for expression of community attitudes on the
suitability of capital punishment is compromised by limitations in
defining the community through the lens of race and ethnicity.292 It

is a compromise that inherently undermines the credibility of
capital sentencing as a punishment option predicated on acceptable
penological goals.

Over the past several years, abolition of the death penalty has
become a viable option for dealing with many of the concerns over
the fairness and economic costs of its use. The problems in
administering capital sentencing, including its fiscal costs, have
prompted a number of states to abolish the death penalty despite its
continuing viability as a constitutionally acceptable punishment
option for the most heinous of offenses. 293 New Jersey,294 New

292. See, e.g., People v. Turner, 690 P.2d 669, 686 (Cal. 1984) (Bird, C.J.,
concurring in part and dissenting in part), overruled on other grounds, People v.
Anderson, 742 P.2d 1306, 1309 (Cal. 1987). The former Chief Justice observed,
with respect to the prosecutor's use of peremptory challenges:

A sentencing jury in a capital case is supposed to "express the
conscience of the community on the ultimate question of life or death."
A jury systematically culled of blacks and women simply cannot
"speak for the community" on the question as to whether death is
warranted. The underrepresentation of these important segments of
the community undermines the legitimacy and reliability of any death
verdict reached by such a jury.

Id. at 687 (quoting Witherspoon, 391 U.S. at 519, 520 (footnote omitted)).
293. DEATH PENALTY INFO. CENTER, THE DEATH PENALTY IN 2009: YEAR END

REPORT (Dec. 2009), available at http://www.deathpenaltyinfo.org/documents
/FactSheet.pdf.

294. N.J. STAT. ANN. § 2C:11-3 (West 2007) (repealing a death-penalty
sentencing provision in a homicide statute). In State v. Fortin, 969 A.2d 1133,
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Mexico,295 Illinois, 296  Connecticut, 297  and Maryland 298  have
legislatively rejected further reliance on capital sentences to address
murder, while significant legislative debate has failed to result in
repeal of capital sentencing in other states.299 The New York Court
of Appeals held that the state's death-penalty statute could not be

1139-41 (N.J. 2009), the New Jersey Supreme Court held that a defendant,
convicted of capital murder, could be sentenced under the life-without-parole
mandatory sentence authorized under the amended statute, but only if the
State could prove that aggravating circumstances outweighed mitigating
circumstances. Such a finding would have resulted in a death sentence under
the former provision, whereas under the amended statute the court is able to
impose the less onerous sentence of life imprisonment. See § 2C:11-3. If the
State failed to meet its burden however, the defendant would be subject to a life
sentence with a possible thirty-year parole disqualifier, which remains
available under the former statute. See id. In this way, the majority sought to
avoid the ex post facto claim resting on the imposition of a retroactive sentence
voided by intervening legislative action, an approach sharply criticized by
dissenting Justice Albin, joined by Justice Long. Fortin, 969 A.2d at 1141.
They maintained that the majority's decision violated the ex post facto
protections afforded by both the United States and the New Jersey
Constitutions. Id. at 1141-42 (Albin, J., dissenting).

295. N.M. STAT. ANN. § 31-20A-1 (LexisNexis 2009), repealed by 2009 N.M.
Laws ch. 11, §§ 5-7. The repeal of the State's capital sentencing statute applied
the change in the law prospectively, requiring the New Mexico Supreme Court
to consider what procedure would apply to capital prosecutions pending at the
time of the effective date of the amendment, for which death sentences could
still be imposed. See In re Death Penalty Sentencing Jury Rules, 222 P.3d 674
(N.M. 2009); In re Death Penalty Sentencing Jury Instructions, 222 P.3d 673
(N.M. 2009). In a pre-repeal case, State v. Fry, the court had rejected a
challenge to the State's capital sentence process on the ground that the jury
sentencing procedure did not require jurors to first find that proven aggravating
circumstances outweighed mitigating ones, before they could impose a sentence
of death. 126 P.3d 516, 531-32 (N.M. 2005). In the post-repeal decisions, the
court held that its revised rule for capital sentencing process permitted the
capital defendant to elect to have separate juries empanelled for the
guilt/innocence phase of the trial and the capital sentencing phase, in the event
of conviction, pursuant to Rule 5-704(A) NMRA. See, e.g., In re Jury Rules, 222
P.3d at 674-65 ("[T]his Court concludes that providing the option of having two
separate juries--one to determine innocence or guilt and one to determine
sentencing-for the limited number of death penalty cases that remain pending
in New Mexico may address some of the concerns expressed by the Governor the
Legislature, and others regarding the death penalty system in New Mexico.").

296. 725 ILL. COMP. STAT. 5/119-1 (West 2012).
297. CONN. GEN. STAT. ANN. § 53a-54b (West 2012).
298. Maryland repealed the death penalty in 2013 with the Governor

signing the law on May 2, 2013. Act of May 2, 2013, ch. 156, 2013 Md. Laws;
see also Joe Sutton, Maryland Governor Signs Death Penalty Repeal, CNN-US
(May 2, 2013), http://www.cnn.com/2013/05/02/us/maryland-death-penalty
/index.html.

299. See Carol S. Steiker & Jordan M. Steiker, No More Tinkering: The
American Law Institute and the Death Penalty Provisions of the Model Penal
Code, 89 TEX. L. REV. 353, 362 n.70 (2010) (collecting news reports of repeal
failures in New Hampshire, Montana and Kansas within the past four years).
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constitutionally applied in decisions rendered in 2004300 and 2007,301

because the "deadlocked jury" instruction, deemed critical to the
operation of the sentencing process, was found to be constitutionally
flawed. 30 2 Meanwhile, the jurisdictions most actively relying on the
death penalty as a punishment option continue to impose capital
sentences while the actual rate of execution remains relatively
low. 30 3

Short of abolition, there is little way to assure minority
representation on capital juries that fairly reflects community
demographics. Even elimination of peremptory challenges, which

300. People v. LaValle, 817 N.E.2d 341, 357 (N.Y. 2004).
301. People v. Taylor, 878 N.E.2d 969, 984 (N.Y. 2007) (applying LaValle to

vacate death sentence imposed at trial).
302. In LaValle, the court held that the "deadlocked jury" instruction

included in the capital sentencing statute was fatally flawed. 817 N.E.2d at
356-66. The instruction required the jury to be instructed that in the event it
could not reach a sentencing decision unanimously, "the court will sentence the
defendant to a term of imprisonment with a minimum term of between twenty
and twenty-five years and a maximum term of life." Id. at 356 n.9 (quoting N.Y.
CRIM. PRO. LAW § 400.27 (2004)).
The court explained the flaw in this statutorily-mandated instruction:

Like some other states with death penalty statutes, New York
recognized that jurors should know the consequences of a deadlock.
However, New York's deadlock provision is unique in that the
sentence required after a deadlock is less severe than the sentences
the jury is allowed to consider. No other death penalty scheme in the
country requires judges to instruct jurors that if they cannot
unanimously agree between two choices, the judge will sentence
defendant to a third, more lenient, choice.

Id. at 357 (emphasis added) (citations omitted). The instruction, as written and
required to be given, would at least theoretically influence a capital jury to
reach a sentencing verdict in order to avoid the possibility that the trial judge
would impose a more lenient sentence than the death or life-without-parole
options statutorily authorized, and available only, to juries upon conviction for
capital murder. Id. Later, in Taylor, the court rejected the argument that it
should simply "re-write the deadlock instruction," concluding that "the death
penalty sentencing statute is unconstitutional on its face and it is not within
our power to save the statute." 878 N.E.2d at 983-84. It held that LaValle
compelled that Taylor's death sentence be vacated, noting, "The Legislature,
mindful of our State's due process protections, may reenact a sentencing statute
that is free of coercion and cognizant of a jury's need to know the consequences
of its choice." Id. at 984. As of publication, it appears that the legislature has
yet to adopt an amendment to the capital sentencing process designed to
address the court's reasoning in these decisions.

303. According to the Death Penalty Information Center, as of January 1,
2014, 3070 inmates resided on death row in state and federal prisons; as of
September 5, 2014, 1386 executions have been performed since 1976 when the
Court upheld post-Furman capital sentencing statutes in Gregg, Proffitt, and
Jurek; and a total of 27 executions have been performed in 2014. DEATH
PENALTY INFO. CENTER, FACTS ABOUT THE DEATH PENALTY 1-3, available at
http://www.deathpenaltyinfo.org/documents/FactSheet.pdf (last visited Sept. 9,
2014).
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would further the goal of ensuring that jurors are not excluded due
to race or ethnic bias protected by reference to hesitance about
imposition of a death sentence, would provide only a partial
measure of relief from the imbalance in capital jury composition that
undermines the integrity of capital sentencing.


